CITY OF BLACK DIAMOND
November 3, 2016 Regular Business Meeting Agenda — REVISED_3
Approved Per BD Council Rules of Procedure, Resolution 16-1108
25510 Lawson St., Black Diamond, Washington

7:00 P.M. — CALL TO ORDER, FLAG SALUTE, ROLL CALL
APPOINTMENTS, ANNOUNCEMENTS, PROCLAMATIONS AND PRESENTATIONS:

PUBLIC COMMENTS: Persons wishing to address the City Council regarding items of new business are encouraged to do so at
this time. When recognized by the Mayor, please come to the podium and clearly state your name. Please limit your comments to 3
minutes. If you desire a formal agenda placement, please contact the City Clerk at 360-886-5700. Thank you forattending.

CONSENT AGENDA:

1) Claim Checks — November 3, 2016 - No. 44041 through No. 44092 (Voids, 43927, 43928,
44012) and EFTs in the amount 0f $227,491.74

PUBLIC HEARINGS:

2) AB16-061A — Continuation - Proposed Resolution Regarding 2017 Stormwater ManagementProgram
Councilmember Pepper
Council Committee Assignment: Growth Management, Land Use, And Community Services

UNFINISHED BUSINESS:

3) Postponed Minutes — Council/Planning Commission Joint Meeting of July 12, 2016, Council meetings of
July 21, 2016 and August 18, 2016, Council/Planning Commission Joint Meeting of August 23, 2016,
Special Meeting of August 25, 2016, and Council meeting of September 1, 2016 Councilmembers

4) AB16-062A — Resolution Authorizing a Collective Bargaining Agreement with the Black Diamond
Police Officers Association Councilmember Morgan

NEW BUSINESS:

5) AB16-060A — First Reading - Resolution Authorizing a PSA with RH2 to serve as Civil Engineering
Consultant to Water and Sewer Utilities Councilmembers Deady and Edelman
Council Committee Assignment: Government Operations

6) AB16-063 — First Reading - Ordinance Granting Franchise Agreement with CCD Black Diamond Partners,
LLC Councilmembers Deady and Edelman
Council Committee Assignment: Government Operations

7) AB16-064 — First Reading - Ordinance Granting Franchise Agreement with Astound Broadband, LLC
Councilmembers Deady and Edelman
Council Committee Assignment: Government Operations

Americans with Disabilities Act — Reasonable Accommodations Provided Upon Request (360-886-5700)



8) AB16-065 — First Reading - Resolution Authorizing Interlocal Agreement with AWC RMSA
Councilmember Morgan
Council Committee Assignment: Government Operations

9) AB16-066 — First Reading - Resolution Regarding Contracting Policies Councilmember Morgan
Council Committee Assignment: Budget and Finance

DEPARTMENT REPORTS:
MAYOR’S REPORT:
COUNCIL REPORT:

* Councilmember Deady
* Councilmember Morgan
* Councilmember Edelman
* Councilmember Weber

* Councilmember Pepper

ATTORNEY REPORT:
PUBLIC COMMENTS:
EXECUTIVE SESSION:

ADJOURNMENT:

Americans with Disabilities Act — Reasonable Accommodations Provided Upon Request (360-886-5700)



CERTIFICATION

Date: November 3, 2016 Council Meeting

Check No.’s/EFT Batch Name Check/EFT Date Amount

EFT's October Month End EFT’s 10/31/16 $ 3,030.00
43927, 43928,

44012 October Voids 3™ Batch 10/28/16 ($918.90)
44041-44042 October Pre Council 3% Batch | 10/18/16 | § 96,363.31
44043-44089 October 3 Batch 1114116 | $ 121,440.33
44090-44092 November Pre Council 1° 1114116 6 7577.00

Council e

TOTAL $ 227,491.74

I, THE UNDERSIGNED DO HEREBY CERTIFY UNDER THE PENALTY OF
PERJURY, THAT THE MATERIALS HAVE BEEN FURNISHED, THE SERVICES
RENDERED AND OR THE LABOR PERFORMED AS DESCRIBED HEREIN AND
THAT THE CLAIM IS A JUST, DUE AND UNPAID OBLIGATION AGAINST THE
CITY OF BLACK DIAMOND, AND THAT | AM AUTHORIZED TO AUTHENTICATE

AND CERTIFY TQ CLAIM.

ka0
%ﬁg LER, FINANCE DIRECTORICAROL BENSON, MAYOR

\® 2 -0\

DATE DATE

COUNCILMEMBERS DATE




Register

Fiscal: 2016
Deposit Period: 2016 - November, 2016 - October
Check Period: 2016 - November - Pre-Council Nov 1st Council, 2016 - November - 1st Council, 2016 - October - October

Month End EFT, 2016 - October - October 3rd Batch, 2016 - October - Voids Oct 3rd Batch

Columbia Bank

Check :
44041 Judicial Conference Registrar 10/18/2016 $35.00
44042 Lakeridge Paving 10/18/2016 $96,328.31
44043 ADT Security Services (PA) 11/412016 $136.32
44044 AHBL, Inc. 117412016 $14,600.00
44045 BHC Consultants, LLC 11/4/12016 $1,820.00
44046 Blumenthal Uniforms & Equipment 11/4/2016 $124.56
44047 Brat Wear, Inc 11/4/2016 $555.84
44048 CDW Government, Inc 11/4/2016 $1,964.08
44049 CHS/Cenex 117412016 $1,181.87
44050 City of Enumclaw 11/4/2016 $2,902.25
44051 City of Lake Forest Park 11/4/2016 $300.00
44052 City of Maple Valley 11/4/2016 $768.75
44053 Comcast (34744) 11/4/12016 $312.58
44054 Comcast (PA) 11/4/2016 $394.47
44055 Ferguson Waterworks - 11/4/2016 $990.73
44056 Ferrell's Fire Ext. Co. Inc. 11/4/12016 $26.28
44057 Good To Gol 11/4/2016 $8.256
44058 Greater Maple Valley-Black Diamond Chamber of Commerce 11/4/2016 $20.00
44059 ) H.D. Fowler Company 11/4/12016 $18.94
44060 Home Depot Credit Service 11/4/2016 $64.77
44061 HWA GeoSciences Inc. 111412016 $2,950.00
44062 Icicle Creek Engineers 11/4/2016 $13,512.50
44063 Jason Anderson 11/4/2016 $207.00
44064 Johnsons Home & Garden 11/4/2016 $70.37
44065 KING COUNTY FINANCE 11/4/12016 $232.00
44066 King County Finance I-Net 11/4/12016 $375.00
44067 King County Radio Comm Services 11/4/12016 $1,326.01
440868 Lakeside Industries 11/4/2016 $160.01
44069 Office Products Nationwide 11/4/12016 $629.19
44070 Orkin Commercial Services 11/4/12016 $198.67
44071 Parametrix, Inc. 11/4/2016 $46,435.00

|

Printed by BAD\\noosterhof on 10/26/2016 3:32:13 PM
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EFT Payment

|

EFT Payment

|

V43927
V43928
V44012

EFT Payment
EFT Payment

EFT Payment

Puget Sound Energy
Republic Services, Inc. #176
Safe Security

Shake N Bake

Shred-it USA

South Correctional Entity
Summit Law Group

Triad Machinery

Valley Communications
VenTek International
Verizon Wireless

Vision Forms LLC

Vision Municipal Solutions, LLC
Voice of The Valley
Washington State Patrol
Washington Tractor

Water Management Laboratories, Inc.

WSAPT

Kara Murphy Richards

Melanie Thomas Dane

Sorci Family LLC

CB Columbia Bank EFT

Dept of Licensing-Firearms Online
Invoice Cloud

Merchant Card Services

U.S. Postal Service (Black Diamond)
U.S. Postal Service (CMRS-FP)
Adamson Police Products
Agrishop Inc.

HD Supply Waterworks, Lid.

Register

11/4/2016
11/4/12016
11/4/12016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2018
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
11/4/2016
10/31/2016
10/31/2016
10/31/2016
10/31/2016

10/31/2016 -

10/31/2016
10/28/2016
10/28/2016
10/28/2016

Total

$4,894.78
$668.04
$49.98
$332.73
$44.23
$5,966.00
$2,327.50
$464.29
$11,712.11
$90.00
$1,129.73
$278.60
$271.50
$357.00
$132.75
$353.65
$47.00
$35.00
$2,000.00
$2,000.00
$3,577.00
$1,171.52
$186.00
$122.70
$653.70
$696.08
$200.00
($792.78)
($107.18)
($18.94)
$227,491.74

Printed by BAD\\noosterhof on 10/26/2016 3:32:13 PM
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|| Voucher Directory with Transaction Date

g I

Dok,

EFT Payment 10/26/2016 1:58:51 9/30/2016
PM -1
093016 CB
Quarterly Analysis Fees
001-000-180-518-90-48-05
101-000-000-543-30-49-12
401-000-000-534-80-48-12
407-000-000-535-80-49-12
410-000-000-531-10-49-12
Total 093016 CB
Total EFT Payment 10/26/2016 1:58:51 PM - 1
Total CB Columbia Bank EFT

Dept of Licensing-Firearms Online
EFT Payment 10/26/2016 1:58:51 10/4/2016
PM-2
100416 DFAO
633-000-000-586-11-00-00
Total 100416 DFAO
101216 DFAO
633-000-000-586-11-00-00
Total 101216 DFAQ
101916 DFAO
633-000-000-586-11-00-00
Total 101916 DFAO
Total EFT Payment 10/26/2016 1:58:51 PM - 2
Total Dept of Licensing-Firearms Online

2016 - October - October Month End EFT

Banking Fees

Technology-Sys, Sec, Email, SW, Etc
Tech-Sys, Sec. Email, Sw, Etc
Tech-Sys, Sec, Email, SW, etc.
Tech-Sys, Sec, Email, SW, Etc.

2016 - October - October Month End EFT

DOL- Firearms EFT Payments

DOL- Firearms EFT Payments

DOL- Firearms EFT Payments

Printed by BAD\noosterhof on 10/26/2016 2:00:29 PM

Voucher Directory with Transaction Date

$175.73
$187.44
$269.45
$269.45
$269.45
$1,171.52
$1,171.52
$1,171.52

$57.00
$57.00

$18.00
$18.00

$111.00
$111.00
$186.00
$186.00

Page 1 of 3
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Invoice Clo
EFT Payment 10/26/2016 1:58:51 10/10/2016 2016 - October - October Month End EFT
PM-3
101016 IC
September Fees
401-000-000-534-80-49-50 Bank Analysis Fees/Merch CC Fees
Water
407-000-000-535-80-49-50 Bank Analysis Fees/Merch CC Fees
Sewer
410-000-000-531-10-49-50 Bank Analysis Fees/Merch CC/ Lien Fees
Storm

Total 101016 iC

Total EFT Payment 10/26/2016 1:58:51 PM - 3
Total Invoice Cloud

NMerchant Card Services

EFT Payment 10/26/2016 1:58:51 10/3/2016 2016 - October - October Month End EFT
PM -4
100316 MCS
September Services
001-000-180-518-90-49-03 Bank Analysis Fee/Merch CC Fees
City Hall 833
001-000-210-521-10-49-04 Bank Analysis Fees/Merch CC Fees
Police 375
001-000-240-558-51-49-05 Bank Analysis Fees/Merch CC Fees
Permitting 658
001-000-270-576-80-49-01 Bank Analysis Fees/Merch CC Fees
Parks 758

Total 100316 MCS

Total EFT Payment 10/26/2016 1:58:51 PM - 4
Total Merchant Card Services

U.S. Postal Service (Black Diamond)

EFT Payment 10/26/2016 1:58:51 10/3/2016 20186 - October - October Month End EFT
PM-5
100316 USPS BD
Bulk Postage for September
401-000-000-534-80-42-01 Postage
407-000-000-535-80-42-01 Postage

Printed by BAD\noosterhof on 10/26/2016 2:00:29 PM
Voucher Directory with Transaction Date

$30.67
$30.68
$61.35
$122.70

$122.70
$122.70

$67.47
$120.00
$355.90
$110.33
$653.70

$653.70
$653.70

$174.02
$174.02

Page2 of 3



Hs : e
$348.04

aup b :
-000-000-531-10-42-01 Postage
Total 100316 USPS BD $696.08
$656.08
$696.08

Total EFT Payment 10/26/2016 1:58:51 PM - 5§
Total U.S. Postal Service (Black Diamond)

U.S. Postal Service (CMRS-FP)
2016 - October - October Month End EFT

EFT Payment 10/26/2016 1:58:51 10/11/2016
PM -6
101116 USPS CRMS FP
001-000-180-518-90-42-00 Postage $200.00
Total 101116 USPS CRMS FP $200.00
$200.00
$200.00

Total EFT Payment 10/26/2016 1:58:51 PM - 6
Total U.S. Postal Service (CMRS-FP)
Vendor Count 6 Grand Total $3,030.00

Page 3 0of 3
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Voucher Directory with Transaction Date

Adamson Police Products
V43927
V43927

Total V43927
Total V43927
Total Adamson Police Products

Agrishop Inc.
V43928
V43928

Total V43928
Total V43928
Total Agrishop Inc.

HD Supply Waterworks, Ltd.
V44012
V44012

Total V44012
Total V44012

Total HD Supply Waterworks, Ltd.

10/712016

Voids Check 43927
001-000-210-521-10-31-04

2016 - October - Voids Oct 3rd Batch

Uniforms

Police Overpayment-Check Returned

10/7/12016

2016 - October - Voids Oct 3rd Batch

Voids Check 43928-Overpayment, Check Returned
Small Tools & Safety Equip

001-000-270-576-80-35-00
001-000-280-536-20-35-00
401-000-000-534-80-35-00
407-000-000-535-80-35-00
407-000-000-535-80-35-00
410-000-000-531-10-35-00

10/21/2016

Small Tools & Safety Equi

p

Small Tools & Safety Equip
Small Tools & Safety Equipment
Small Tools & Safety Equipment

Small Tools and Safety Equipment

2016 - October - Voids Oct 3rd Batch

Voids Check 44012-Wrong Vendor, See H.D. Fowler

401-000-000-534-80-48-02

Vendor Count 3

Water System Rep & Mtc-

Ext/int

Grand Total

Printed by BAD\noosterhof on 10/26/2016 2:20:45 PM

Voucher Directory with Transaction Date

($792.78)

($792.78)
($792.78)
($792.78)

($2.15)
($4.29)
($23.58)
($25.72)
($25.72)
($25.72)
($107.18)
($107.18)
($107.18)

($18.94)
($18.94)
($18.94)

($18.94)

($918.90)

Page 1 of1



Voucher Directory with Transaction Date

Judicial Conference Registrar

44041 10/17/2016 2016 - October - Pre-Council Oct 3rd Batch
101416 JCR
001-000-120-512-50-49-01 Training $35.00
Court-Conference Registration for Judge Dane
Total 101416 JCR $35.00
Total 44041 $35.00
Total Judicial Conference Registrar $35.00
Lakeridge Paving
44042 8/31/2018 2016 - October - Pre-Council Oct 3rd Batch
27556 LRP
August Services
320-000-023-595-30-63-00 Jones Lake Overlay-Grant Exp $96,328.31
Asphalt Overlay Project Completion
Total 27556 LRP $96,328.31
Total 44042 $96,328.31
Total Lakeridge Paving $96,328.31
Vendor Count 2 Grand Total $96,363.31
Printed by BAD\MMiller on 10/27/2016 4:04:24 PM Page 1 of 1
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Voucher Directory with Transaction Date

ADT Security Services (PA)

44043 10/13/2016 - 2016 - October - October 3rd Batch
602933145
October 30, 2016 to January 29, 2017 Services ‘
001-000-254-518-20-49-00 Facilities Security
Total 602933145
Total 44043
Total ADT Security Services (PA)
AHBL, Inc.
44044 8/31/2016 2016 - October - October 3rd Batch
99726
July 26 to August 25, 2016 Services
001-000-240-558-60-41-06 Prof Svs-Gen Gvt Planner
Total 99726
99892
August 26 to September 25, 2016 Services
001-000-240-558-60-41-06 Prof Svs-Gen Gvt Planner
Total 99892
Total 44044
Total AHBL, inc.
BHC Consultants, LLC
44045 10/5/2016 2016 - October - October 3rd Batch
8185
August 27 to September 23, 2016 Services
001-000-240-558-51-41-03 Bldg Official/Code Inspc. Costs
Total 8185
8209
September Services
320-000-020-595-10-63-00 Roberts Dr Rehab-Eng.
Total 8209
Total 44045

Total BHC Consultants, LLC

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
Voucher Directory with Transaction Date

$136.32
$136.32
$136.32
$136.32

$8,300.00
$8,300.00

$6,300.00
$6,300.00
$14,600.00
$14,600.00

$560.00
$560.00

$1,260.00
$1,260.00
$1,820.00
$1,820.00

Page 1 of 16



Blumenthal Uniforms & mnr:o:.am:ﬂ
44046

6139309

Total 6139309
Total 44046
Total Blumenthal Uniforms & Equipment

Brat Wear, Inc

44047
20028
Total 20028
Total 44047
Total Brat Wear, Inc
CDW Government, Inc
44048
FJN4127
Total FJUN4127
Total 44048
Total CDW Government, Inc
CHS/Cenex
44049

093016 Cenex

9/28/2016 2016 - October - October 3rd Batch
001-000-210-521-10-31-04 Uniforms
Police-Shirts
10/10/2016 2016 - October - October 3rd Batch
001-000-210-521-10-31-04 Uniforms

Police-Jumpsuit, Embroidered Tags

9/15/2016 2016 - October - October 3rd Batch

310-000-011-594-18-64-00 General Government Technology
Computer for Finance and PW Director

9/30/2016 2016 - October - October 3rd Batch

September Fuel

001-000-180-518-50-32-01 Fuel-Central Services

001-000-246-558-70-32-00 Fuel
001-000-270-576-80-32-00 Fuel
001-000-280-536-20-32-00 Fuel
101-000-000-543-50-32-00 Fuel
401-000-000-534-80-32-00 Fuel
407-000-000-535-80-32-00 Fuel

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$124.56

$124.56
$124.56
$124.56

$655.84

$555.84
$555.84
$555.84

$1,964.08

$1,964.08
$1,964.08
$1,964.08

$126.60
$101.85

$38.14

$18.07
$200.75
$228.82
$228.82

Page 2 of 16



41
Total 093016 Cenex
Total 44049
Total CHS/Cenex

City of Enumclaw
44050 10/14/2016
04841
September Jail Serives
001-000-211-523-60-49-00
Total 04841
Total 44050
Total City of Enumclaw

City of Lake Forest Park

44051 10/11/2016
CSPA-10116-07

001-000-210-521-10-49-02

2016 - October - October 3rd Batch

Jail Costs

2016 - October - October 3rd Batch

Memberships

Police-Annual Dues

Total CSPA-10116-07
Total 44051

Total City of Lake Forest Park

City of Maple Valley

44052 9/29/2016
INV02856
September Services
001-000-240-558-51-41-03
Total INV02856
Total 44052
Total City of Maple Valley

2016 - October - October 3rd Batch

Bldg Official/Code Inspc. Costs

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

'$228.82
$1,181.87
$1,181.87

$1,181.87

$2,902.25
$2,902.25
$2,902.25
$2,902.25

$300.00

$300.00
$300.00
$300.00

$768.75
$768.75
$768.75
$768.75

Page 3 of 16



Comecast Aww.\ukw

44053 10/24/2016
102416 Comcast

20186 - October - October 3rd Batch

October 25 to November 24, 2016 Services

001-000-120-512-50-42-00

Telephone/DSL

Court Internet Act 8498 34 014 0122285

001-000-214-521-20-42-00

Police Telephone/DSL/Air Cards

Police internet Act 8498 34 014 0106156

Total 102416 Comcast
Total 44053

Total Comcast (34744)

Comcast (PA)

44054 10/1/2016
46671815
October Services
001-000-248-518-20-42-00
001-000-254-518-20-42-00
101-000-000-542-90-42-01
401-000-000-534-80-42-00
407-000-000-535-80-42-00
410-000-000-531-10-42-00
Total 46671815
Total 44054
Total Comcast (PA)

Ferguson Waterworks

44055 10/1712016
0529279
401-000-000-534-80-31-01
Meters
Total 0529279
Total 44055
Total Ferguson Waterworks
Ferrell's Fire Ext. Co. Inc.
44056 10/11/2016

26759
Annual Inspections
001-000-210-521-10-48-01

2016 - October - October 3rd Batch

MDRT Telephone, Fax, Internet costs
Facilities-Communication
Telephone/DSL/Radios
Telephone/DSL/Radios
Telephone/DSL/Radios
Telephone/DSL/Radios

2016 - October - October 3rd Batch

Operating Supplies

2016 - October - October 3rd Batch

Vehicle Maintenance & Repair

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$217.58
$95.00

$312.58
$312.58
$312.58

$55.21
$236.72
$16.77
$31.55
$27.61
$27.61
$394.47
$394.47
$394.47

$990.73

$990.73
$990.73
$990.73

$26.28
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Police Vehicle Extiguishers

Total 26759
Total 44056
Total Ferrell's Fire Ext. Co. Inc.
Good To Go!
44057 10/17/2016 2016 - October - October 3rd Batch
TB-163572446
001-000-210-521-10-43-00 Lodging, Meals & Mileage
Police-Training in Seattle
Total TB-163572446
Total 44057
Total Good To Gol
Greater Maple Valley-Black Diamond Chamber
of Commerce
44058 10/20/2016 2018 - Octobher - October 3rd Batch
9584
001-000-110-511-60-43-00 Lodging, Meals and Mileage
Council-Chamber Luncheon, Janie Edelman
Total 9584
Total 44058

Total Greater Maple Valley-Black Diamond Chamber of Commerce
H.D. Fowler Company

44059 101712016 2016 - October - October 3rd Batch
114347132 HD Fowler

401-000-000-534-80-48-02 Water System Rep & Mtc-Ext/Int
8" 08 &Y Gate Valve .
Total 114347132 HD Fowler

Total 44059
Total H.D. Fowler Company

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
Voucher Directory with Transaction Date

$26.28
$26.28
$26.28

$8.25
$8.25

$8.25
$8.25

$20.00
$20.00

$20.00
$20.00

$18.94
$18.94

$18.94
$18.94
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Home Depot Credit Service

44060 10/13/2016 2016 - October - October 3rd Batch
25911587

001-000-191-525-60-31-00 Emergency Management Supplies
EOC-Flashlights
Total 2591157
Total 44060

Total Home Depot Credit Service

HWA GeoSciences Inc.
44061 9/30/2016 2016 - October - October 3rd Batch
27010
September Services
001-000-257-558-70-41-05 MDRT Geotech- HWA and SubTerra
On Call Services
Total 27010
Total 44061
Total HWA GeoSciences Inc. -

Icicle Creek Engineers

44062 10/20/2016 2016 - October - October 3rd Batch
161020-1
Services Through Ocotber 11, 2016
402-000-003-594-34-63-06 Springs/Task 3
Total 161020-1
Total 44062
Total Icicle Creek Engineers
Jason Anderson
44063 10/13/2016 2016 - October - October 3rd Batch
PUB16-0044
001-000-240-341-81-00-00 Technology Cost Recovery Fee
Refund of Permit Application Fees
109-000-000-345-85-22-00 Traffic Mitigation Fees

Refund of Permit Application Fees
Total PUB16-0044

Total 44083
Total Jason Anderson

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
Voucher Directory with Transaction Date

$64.77

$64.77
$64.77
$64.77

$2,950.00

$2,850.00
$2,950.00
$2,950.00

$13,512.50
$13,512.50
$13,512.50
$13,512.50

$45.00
$162.00
$207.00

$207.00
$207.00
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Johnsons Home & Garden
44064
409695

Total 409695
Total 44064
Total Johnsons Home & Garden

KING COUNTY FINANCE
44065
2077129

Total 2077129
Total 44065
Total KING COUNTY FINANCE

King County Finance I-Net
44066
11005055

Total 11005055
Total 44066
Total King County Finance I-Net

King County Radio Comm Services
44067
11442

Total 11442
Total 44067

Total King County Radio Comm Services

l.akeside Industries
44068
12046580MB

10/13/2016 2016 - October - October 3rd Batch

101-000-000-542-80-31-01 Operating Supplies
Chain Saw Blade

9/30/2016 2016 - October - October 3rd Batch

410-000-000-531-10-49-50 Bank Analysis Fees/Merch CC/ Lien Fees
6 Utility Liens / 1 Release

10/5/2016 2016 - October - October 3rd Batch
September Services
001-000-214-521-20-42-01 Police Comm KC I-Net
9/22/12016 2016 - October - October 3rd Batch
September Services
001-000-214-521-20-41-03 K/C 800 Mhz Radio Costs
10/24120186 2016 - October - October 3rd Batch
320-000-002-595-30-63-01 Chip Seal & Pot Hole Repair

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
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$70.37

$70.37
$70.37
$70.37

$232.00

$232.00
$232.00
$232.00

$375.00
$375.00
$375.00
$375.00

$1,326.01
$1,326.01
$1,326.01
$1,326.01

$160.01
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Total 12046580MB

Total 44068
Total Lakeside Industries

Office Products Nationwide
‘ 44069
869074-0

Total 869074-0
869225-0

Total 869225-0
870078-0

Total 870078-0
870174-0

Total 870174-0
Total 44069

Total Office Products Nationwide

Orkin Commercial Services
44070
134665335

Total 134665335
134665771

Total 134665771
Total 44070
Total Orkin Commercial Services

10/5/2016

001-000-240-558-51-31-00

001-000-120-512-50-31-00

001-000-180-518-90-31-00

001-000-180-518-90-31-00

10/1712016

001-000-212-521-50-48-02

001-000-248-518-20-49-01
001-000-254-518-20-49-01

Asphalt Cold Patch

2018 - October - October 3rd Batch

Office & Operating Supplies

Operating Supplies

Office Supplies City Hall

Office Supplies City Hall

2016 - October - October 3rd Batch

Police Bldg Repairs & Maintenance

MDRT Bldg Custodial Costs
Facilities Building Custodial

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$160.01
$160.01
$160.01

$166.17
$166.17

$174.10
$174.10

$177.28
$177.28

$111.64
$111.64
$629.19
$629.19

$81.12
$81.12

$30.56
$86.99
$117.55
$198.67
$198.67
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Parametrix, Inc.

44071
01-77822
Total 01-77822
01-77823
Total 01-77823
Total 44071

Total Parametrix, Inc.

Puget Sound Energy
44072
101116 PSE

10/24/2016 2016 - October - October 3rd Batch

August 28 to October 1, 2016 Services

410-000-010-531-10-41-00

August 28 to October 1, 2016 Services

320-000-020-595-10-63-00 Roberts Dr Rehab-Eng.

10/11/2016 2016 - October - October 3rd Batch

September 2 to October 30, 2016 Services

001-000-212-521-50-47-00 Electric/gas
Police Storage-Acct 200024493906
001-000-212-521-50-47-00 Electric/gas

Police/Court Elec-Acct 200009377470
001-000-212-521-50-47-00 Electric/gas

Police/Court Gas-Acct 200000563300
001-000-254-518-20-47-00 Facilities-Utilities

CD Elec-Acct 200019932462
001-000-254-518-20-47-00 Facilities-Utilities

CD/PW/MDRT Bldg Elec-Acct 200019932462
001-000-270-575-30-47-00 Museum Electric/Gas

Museum-Acct 200001525159
001-000-270-575-51-47-00 Gym- Electricity and Gas

Gym-Acct 220006098002

001-000-270-576-80-47-00 Electric/Gas
PW Shop-Parks-Acct 200017718507
001-000-280-536-20-47-00 Electric/Gas
PW Shop-Cemetery-Acct 2000177198507
101-000-000-542-63-47-01 Street Lighting
Roberts Drive-Acct 200024810877
101-000-000-542-63-47-01 Street Lighting
Kentlake Traffic Signal-Acct 200008062834
101-000-000-542-63-47-01 Street Lighting

Baker St Crosswalk-Acct 200015449073

KC Grant-Culvert Replacement

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$13,016.25
$13,016.25

$33,418.75
$33,418.75
$46,435.00
$46,435.00

$57.50
$424.54
$42.12
$311.25
$207.50
$192.20
$103.31
$1.96
$0.98
$27.97
$213.51

$14.26
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101-000-000-542-63-47-01

Street Lighting

Street Lights-Acct 300000003735

101-000-000-542-63-47-01

Street Lighting

Cov Sawyer & 216th-Acct 200008062644

101-000-000-543-31-47-00

Electric/Gas

PW Shop-Street-Acct 200017719507

401-000-000-534-80-47-00

Electric/Gas

Booster Station-Acct 200002538847

401-000-000-534-80-47-00

Electric/Gas

Booster Station-Acct 200008062180

401-000-000-534-80-47-00

Electric/Gas

.5 Mil Gal Resv-Acct 200008062404

401-000-000-534-80-47-00

Electric/Gas

PW Shop-Water-Acct 2000177198507

407-000-000-535-80-47-00

Electric/Gas

PW Shop-Sewer-Acct 200017719507

407-000-000-535-80-47-00

Electric/Gas

Dia Glen Sewer-Acct 200019391925

407-000-000-535-80-47-00

Electric/Gas

Sewer Pump-Acct 200016310662

407-000-000-535-80-47-00

Electric/Gas

Morganville Lift Stn-Acct 200001558101

410-000-000-531-10-47-00

Electric/Gas

PW Shop-Drainage-Acct 200017719507

Total 101116 PSE
Total 44072

Total Puget Sound Energy

Republic Services, Inc. #176
44073 10/12/2016
0176-004829330
September Services
001-000-248-518-20-47-03
001-000-254-518-20-47-01
Total 0176-004829330
0176-004829672
September Services
001-000-270-576-80-47-04
PW-Parks
001-000-280-536-20-47-04

2016 - October - October 3rd Batch

MDRT-Waste Disposal Costs
Facilities-Waste Disposal

Waste Disposal

Waste Disposal

PW.-Cemetery

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$56.76
$47.01
$10.76
$2,420.82
$18.18
$587.82
$11.74
$11.74
$30.54
$12.05
$78.52
$11.74
$4,894.78

$4,894.78
$4,894.78

$82.02
$123.02
$205.04

$10.32
$5.16
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101-000-000-543-31-47-04 Waste Disposal
PW-Street
401-000-000-534-80-47-04 Waste Disposal
PW-Water
407-000-000-535-80-47-04 Waste Disposal
PW-Sewer
. 410-000-000-531-10-47-04 Waste Disposal
PW-Drainage
Total 0176-004829672
0176-004829833
September Services .
001-000-212-521-50-47-04 Waste Disposal
Total 0176-004829833

Total 44073
Total Republic Services, Inc. #176
Safe Security
44074 10/6/2016 2016 - October - October 3rd Batch
15707745
101-000-000-544-90-48-01 PW Clearing-shared Shop Cost
Total 15707745
Total 44074
Total Safe Security
Shake N Bake
44075 10/13/2016 2016 - October - October 3rd Batch
101316 Shake N Bake .
BLD16-0038
107-000-000-345-85-22-00 Fire Impact Fees

Partial Refund of Fire Impact Fee
Total 101316 Shake N Bake
Total 44075
Total Shake N Bake

Shred-it USA

44076 9/2212016 2016 - October - October 3rd Batch
8120888963
001-000-120-512-50-49-04 Shredding Services
001-000-180-518-90-49-04 Shredding Services

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
Voucher Directory with Transaction Date

$56.75
$61.91
$61.91
$61.91
$257.96
$205.04
$205.04

$668.04
$668.04

$49.98
$49.98
$49.98
$49.98

$332.73
$332.73

$332.73
$332.73

$14.74
$14.75

Page 11 of 16



001-000-210-521-10-49-05 Shredding Services
Total 8120888963
Total 44076

Total Shred-It USA

South Correctional Entity
44077 10/10/2016 2016 - October - October 3rd Batch
2160
September Jail Services
001-000-211-523-60-48-00 Jail Costs

38 Inmate Days @ 157.00 Per Day
Total 2160

Total 44077
Total South Correctional Entity

Summit Law Group

44078 10/18/2016 2016 - October - October 3rd Batch
81317
September Services
001-000-150-515-30-41-02 Legal Services -Employment
001-000-150-515-30-41-08 Legal Sves-Union Contracts
Total 81317
Total 44078
Total Summit Law Group
Triad Machinery
44079 10/5/2016 2016 - October - October 3rd Batch

C56575
001-000-270-576-80-48-03 ) Vehicle Mtc. & Repair
001-000-280-536-20-48-03 Vehicle Maintenance & Repair
101-000-000-543-33-48-03 Street Share-Vehicle & Eq Mic Costs
401-000-000-534-80-48-03 Vehicle Maintenance
407-000-000-535-80-48-04 Vehicle Maintenance
410-000-000-531-10-48-04 Vehicle Maintenance & Repair

Total C56575

C56665
001-000-270-576-80-48-03 Vehicle Mtc. & Repair
001-000-280-536-20-48-03 Vehicle Maintenance & Repair

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
Voucher Directory with Transaction Date

$14.74
$44.23
$44.23
$44.23

$5,966.00

$5,966.00
$5,966.00
$5,966.00

$49.00
$2,278.50
$2,327.50
$2,327.50
$2,327.50

$15.06
$7.54
$82.92
$90.46
$90.46
$90.46
$376.90

$3.50
$1.75
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101-000-000-543-33-48-03
401-000-000-534-80-48-03
407-000-000-535-80-48-04
410-000-000-531-10-48-04
Total C56665
Total 44079
Total Triad Machinery

Valley Communications

44080 9/30/2016
0016973
WSP Quarter 3. ACCESS Fees
001-000-214-521-20-41-02
Total 0016973
0016982
September Services
001-000-214-521-20-41-00
Total 0016982
Total 44080
Total Valley Communications

VenTek International

44081 10/1/2016
102307
001-000-270-576-80-41-02
Parks
Total 102307
Total 44081
Total VenTek International
Verizon Wireless
44082 1011912016

9773440691

Vehicle Maintenance
Vehicle Maintenance
Vehicle Maintenance & Repair

2016 - October - October 3rd Batch

Valiey Comm - Access Charge

Valley Comm - Dispatch Service

20186 - October - October 3rd Batch

Venvue Pay Station

2016 - October - October 3rd Batch

October 11 to November 10, 2016 Services

001-000-214-521-20-42-00
Police
001-000-240-558-51-42-00

Police Telephone/DSL/Air Cards

Telephone

Community Development

001-000-246-558-70-42-01

Telephones

MDRT (Funding)

001-000-254-518-20-42-00

Facilities-Communication

City Clerk (Funding)

Street Share-Vehicle & Eq Mic Co

Printed by m>o/:oomﬂm,§oﬁ on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$20.97
$87.39
$464.29
$464.29

$5674.01
$574.01

$11,138.10
$11,138.10
$11,712.11
$11,712.11

$90.00
$90.00

$90.00
$90.00

$547.13
$40.01
$116.78

$58.39
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001-000-270-576-80-42-00 Telephone/DSL/Radios

PWi/Facilities

001-000-280-536-20-42-00 Telephone, DSL & Radios
PWiFacilities

101-000-000-542-80-42-01 Telephone/DSL/Radios
PW/Facilities

401-000-000-534-80-42-00 Telephone/DSL/Radios
PW/Facilities

407-000-000-535-80-42-00 Telephone/DSL/Radios
PW/Facilities

410-000-000-531-10-42-00 Telephone/DSL/Radios
PW/Facilities

Total 9773440691
Total 44082
Total Verizon Wireless
Vision Forms LLC
44083 10/21/2016 2016 - October - October 3rd Batch
3858

001-000-180-518-90-49-02 Printing Vouchers/Receipts

Claim Vouchers
Total 3858
Total 44083

Total Vision Forms LLC

Vision Municipal Solutions, LLC
44084 10/17/2016 2018 - October - October 3rd Batch
09-4872
001-000-145-518-80-41-02 Inf. Tech. Svs.-Vision

Voucher Directory Custom Report
Total 09-4872
Total 44084

Total Vision Municipal Solutions, LLC
Voice of The Valley

44085 10/18/2016 2016 - October - October 3rd Batch
18810
001-000-140-514-23-41-75 Advertising
Notice-Public Hearing 2017 Budget
410-000-000-531-10-41-75 Advertising

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM
Voucher Directory with Transaction Date

$14.70
$7.35
$80.83
$88.18
$88.18
$88.18
$1,129.73

$1,120.73
$1,129.73

$278.60
$278.60

$278.60
$278.60

$271.50
$271.50

$271.50
$271.50

$186.00

$171.00
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Total 18810
Total 44085
Total Voice of The Valley

Washington State Patrol
44086
117002234

Total 117002234
Total 44086

Total Washington State Patrol

Washington Tractor
44087
1139228

Total 1139228
Total 44087
Total Washington Tractor

Water Management Laboratories, Inc.
44088
153698

Total 153698
Total 44088

Total Water Management Laboratories, Inc.

WSAPT
44089
102016 WSAPT

Notice-Stormwater Management

10/3/2016 2016 - October - October 3rd Batch

633-000-000-586-00-00-06 Due to WSP-FBI Fingerprinting-Background

10/7/12016 2016 - October - October 3rd Batch

001-000-270-576-80-48-03

Vehicle Mtc. & Repair
Mower Blades, Spindie

1011712016 2016 - October - October 3rd Batch

401-000-000-534-80-41-02 Water Testing and Sampling

10/20/2016 2016 - October - October 3rd Batch
001-000-240-558-51-49-01 Memberships

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$357.00
$357.00
$357.00

$132.78
$132.75
$132.75
$132.78

$353.65

$353.65
$353.65
$353.65

$47.00
$47.00
$47.00
$47.00

$35.00
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Total 102016 WSAPT
Total 44089
Total WSAPT

Vendor Count

47

Permit Tech-Mem bership Application

Grand Total

Printed by BAD\noosterhof on 10/26/2016 3:04:10 PM

Voucher Directory with Transaction Date

$35.00
$35.00
$35.00

$121,440.33
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Voucher Directory with Transaction Date

Kara Murphy Richards
44090 10/31/2016
103116
November Services
001-000-151-515-30-41-04
Total 103116
Total 44090
Total Kara Murphy Richards

Melanie Thomas Dane
44091 10/31/2016
103116 MD
November Services
001-000-120-512-50-41-00
Total 103116 MD
Total 44091
Total Melanie Thomas Dane

Sorci Family LLC
44092 10/31/2016
103116 Sorci
November Rent
001-000-248-518-20-45-02
001-000-254-518-20-45-02
001-000-254-518-20-45-05
Total 103116 Sorci
Total 44092
Total Sorci Family LLC

Vendor Count 3

2016 - November - 1st Council

Court Legal-Pros Attorney

2016 - November - 1st Council

Court Judge

2016 - November - 1st Council

MDRT Property Rental Cost
Facilities-Prop Rental
Facilities City Hall Bldg Rental

Grand Total

Printed by BAD\ngosterhof on 10/26/2016 3:04:46 PM

Voucher Directory with Transaction Date

$2,000.00
$2,000.00
$2,000.00
$2,000.00

$2,000.00
$2,000.00
$2,000.00
$2,000.00

$618.00
$927.00
$2,032.00
$3,577.00
$3,577.00
$3,577.00

$7,677.00
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CITY COUNCIL City of Black Diamond
Post Office Box 599

AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: November 3, 2016 AB16-061A
Mayor Carol Benson

Public hearing for the 2017 Stormwater City Administrator

Management Program (SWMP) Plan City Attorney David Linehan

City Clerk — Brenda L. Martinez

Com Dev/Nat Res — Andy Williamson

Finance — May Miller

MDRT/Ec Dev — Andy Williamson

Cost Impact (see also Fiscal Note): $0 Police — Chief Kiblinger
Fund Source: -- Public Works — Seth Boettcher X
Timeline: Jan. 1, 2017 — Dec. 31, 2017 Court —Stephanie Metcalf

Agenda Placement: [X] Mayor [X] Two Councilmembers|[_| Committee Chair [ | City Administrator

Attachments: Draft 2017 Stormwater Management Program Plan

SUMMARY STATEMENT:

The City is required by the Department of Ecology to update its Stormwater Management
Program (SWMP) Plan. This SWMP Plan shows how the City is currently meeting the
Department of Ecology’s requirements in the National Pollutant Discharge Elimination System
(NPDES) Permit as well as shows future requirements of this Permit. The SWMP Plan is updated

annually.

The purpose of the public hearing is to gather input for this SWMP Plan from the community,
which is a requirement of the NPDES Permit.

FISCAL NOTE (Finance Department): This is an update to a plan. Future costs are unknown at
this time.

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: Public hearing only.

RECORD OF COUNCIL ACTION
Meeting Date Action Vote
October 20, 2016 Public Hearing kept open until Nov 3
November 3, 2016
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LIST OF ACRONYMS AND ABBREVIATIONS

AKART
BMP
CESCL
DOE
GROSS
IDDE
LID
MPD
MS4
NPDES
O&M
RSMP
SIDIR
SWMMWW
SWMP
SWPPP
TMDL

All Known and Reasonable Treatment

Best Management Practices

Certified Erosion and Sediment Control Lead
Department of Ecology

Grants of Regional or Statewide Significance
lllicit Discharge Detection and Elimination

Low Impact Development

Master Planned Development

Municipal Separate Storm Sewer System
National Pollutant Discharge Elimination System
Operations and Maintenance

Regional Stormwater Management Program
Source Identification Information Repository
Stormwater Maintenance Manual for Western Washington
Stormwater Management Program

Stormwater Pollution Prevention Plan

Total Maximum Daily Load

City of Black Diamond
| 20176 SWMP Plan Update



THIS PLAN IS BASED ON THE REQUIREMENTS OUTLINED IN THE WESTERN
WASHINGTON PHASE Il MUNICIPAL STORMWATER PERMIT. MUCH OF THE
LANGUAGE INCLUDED IN THIS DOCUMENT DESCRIBING PERMIT
REQUIREMENTS HAS BEEN TAKEN DIRECTLY FROM THIS PERMIT AND HAS
BEEN SUMMARIZED FOR EASE OF THE READER.

FOR COMPLETE REQUIREMENTS AND DETAILS, PLEASE REFER TO SECTION

S5.C OF THE WESTERN WASHINGTON PHASE Il MUNICIPAL STORMWATER
PERMIT FROM THE DEPARTMENT OF ECOLOGY.

SECTION 1 — INTRODUCTION

1.1 INTRODUCTION

This document constitutes the City of Black Diamond’s Stormwater Management
Program (SWMP) Plan as required under Condition S5 of the Western Washington
Phase Il Municipal Stormwater Permit (the Permit). In addition to the City’s permit, the
SWMP includes the Total Maximum Daily Load (TMDL) requirements on Lake Sawyer
as published in the TMDL document 09-10-053.

The purpose of the SWMP Plan is to detail actions that the City of Black Diamond has
taken and will take to maintain compliance with conditions in the permit. This SWMP
Plan will be an attachment to the Annual Report Form for Cities, Towns, and Counties
which is required to be submitted to the Department of Ecology (DOE) by March 31 of
each year.

The City’s SWMP is intended to reduce the discharge of pollutants from the City’s
Municipal Separate Storm Sewer System (MS4) to the Maximum Extent Practicable,
meet Washington State’s All Known and Reasonable Treatment (AKART) requirements,
and protect water quality. This goal is accomplished by the inclusion of all Permit
SWMP components, minimum measures, and implementation schedules into the City’s
SWMP.

In compliance with Permit requirements, where the City is already implementing actions
or activities called for in this document, the City will continue those actions or activities
regardless of the schedule called for in this document. The City will adapt these actions

| or implement new activities as required by Permit deadlines and as City staff measures
the effectiveness of current actions or activities.

| The City rew-is active in_all 6 areas of permit activity including:

Monitoring the MS4 and reporting to DOE

Public education and outreach

Public involvement and participation

lllicit Discharge Detection and Elimination

Controlling runoff from new development, redevelopment and construction
sites

e Municipal operations and maintenance (O&M)

City of Black Diamond 4
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SECTION 2 —MONITORING, REPORTING AND ASSESSMENT

2.1 PERMIT REQUIREMENTS AND DATES

Section S5.A, S8, and S9 of the Western Washington Phase Il Municipal Stormwater
Permit requires the City to develop, monitor, and report the City's SWMP. The SWMP
shall be designed to reduce the discharge of pollutants from the City’s MS4 to the
maximum extent practicable and to protect water quality. The monitoring, reporting and
assessment requirement helps keep the City on track with Best Management Practices
(BMPs) to reduce the discharge of pollutants to stormwater. Specific dates are outlined

below:

Notify DOE in writing the City’s decision whether or not to participate in the
Regional Stormwater Management Program (RSMP) status and trends
monitoring, at an annual cost of $1,023, by December 1, 2013. Participation
in this monitoring meets City requirements for status and trends monitoring.
Annual payments began August 15, 2014. (Completed December 2013)
Notify DOE in writing the City’s decision whether or not to participate in the
RSMP effectiveness studies, at an annual cost of $1,705, by December 1,
2013. Participation in this study meets City requirements for effectiveness
studies. Annual payments began August 15, 2014. (Completed December
2013)

The City shall pay into a collective fund to implement the RSMP Source
Identification Information Repository (SIDIR), at an annual cost of $158, which
payments began August 15, 2014. (Completed August 2014)

2.2 CURRENT ACTIVITIES

The current city activities associated with Monitoring and reporting include:

Submit the Annual Report Form for Cities, Towns, and Counties which is
intended to summarize the City’s compliance with the conditions of the
Permit. The annual report shall be submitted by March 31 of each calendar
year covering the previous calendar year.

Prepare written documentation of the SWMP and update at least annually for
submittal with the City’s annual reports to DOE.

Include with the annual report, notification of any annexations, incorporations,
or jurisdictional boundary changes resulting in an increase or decrease in the
City’s geographic area of permit coverage during the reporting period.

Track the number of inspections, official enforcement actions and types of
public education activities for inclusion in the City’s annual reports to DOE.
Provide a description of any stormwater monitoring or studies conducted by
the City during the reporting period for inclusion in the City’s annual reports to

City of Black Diamond 5
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DOE. The City is not required to report on monitoring or studies conducted by
the Regional Stormwater Monitoring Program (RSMP).

Track the cost or estimated cost of development and implementation of the
SWMP.

Coordinate, as necessary, with other entities covered under a municipal
stormwater National Pollutant Discharge Elimination System (NPDES) permit
to encourage coordinated stormwater-related policies, programs and projects
within adjoining or shared areas.

Rain garden monitoring.

The Development Agreement for the major Master Planned Developments
requires extensive water quality monitoring by the developer before, during
and after construction; including a yearly review by the Water Quality Review
Committee.

The City is participating in the RSMP, the RSMP effectiveness studies, and
the SIDIR.

2.3 PLANNED ACTIVITIES

| The City will continue with the current monitoring and reporting activities in 201786.
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SECTION 3 —PUBLIC EDUCATION AND OUTREACH

3.1 PERMIT REQUIREMENTS AND DATES

Section S5.C.1 of the Western Washington Phase Il Municipal Stormwater Permit
requires the City to include an education program designed to reduce or eliminate
behaviors and practices that cause or contribute to adverse stormwater impacts. No
later than February 2, 2016, the City shall measure the understanding and adoption of
targeted behaviors for at least one target audience (either the General Public and
Businesses; or Engineers, Contractors, Developers and Land Use Planners_ —
completed January 26, 2016).

3.2 CURRENT ACTIVITIES

The City has educated the public through stormwater articles in the city newsletter,
posting educational materials on the City website, handing out materials at City
sponsored events, workshops to train City staff and elected officials, and meeting with
businesses and owners of private stormwater systems. The current City activities
associated with Public Education and Outreach include:

e Educating the public about the need of the stormwater utility and the
collaborative effort needed from everyone in the City to improve stormwater
quality within the City.

e Training, on an as-needed basis, for City employees regarding illicit
discharges.

e Meeting, as-needed, with businesses and the general public about the
hazards associated with illicit discharges and improper disposal of waste.

e Distribute illicit discharge information to target audiences through individual
meetings.

e Continue to track and maintain records of public education and outreach
activities.

e The City is utilizing feedback received from the education survey to determine
how to educate the public regarding stormwater.

Dictsil 1L kits to busi T v | herm.

3.3 PLANNED ACTIVITIES

The City has the following goals for continued Permit compliance in public education
and outreach:

+—City staff will receive-utilize feedback received from survey resultsthe

residenis-business-owners—and-property-owners on education efforts and will
continue to evaluate_the understanding of target behaviors.-via-a-stermwater
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o

O O O OO

o—Dumpsterand-trash-compactormainienanse:
e Summarize the public education activities in the annual report.
e Educate the general public and businesses on:

General impacts of stormwater on surface waters.

Impacts from impervious surfaces.

Impacts of illicit discharges and how to report them.

Low Impact Development (LID) principles and LID BMPs.
Opportunities to become involved in stewardship activities.

The City will provide education on the City’s website and articles in
the City newsletter as staff time and opportunity allows.

e Encourage behavior change from the general public and businesses
providing education on the City’s website and articles in the City newsletter to
address any or all BMPs as outlined below:

)

O O O O

O OO0 0 0O

Use of storage of automotive chemicals, hazardous cleaning
supplies, carwash soaps and other hazardous materials.
Equipment maintenance.

Prevention of illicit discharges.

Yard care techniques protective of water quality.

Use and storage of pesticides and fertilizers and other household
chemicals.

Carpet cleaning and auto repair and maintenance.

Vehicle, equipment and home/building maintenance.

Pet waste management and disposal.

LID principles and LID BMPs.

Stormwater facility maintenance.

Dumpster and trash compactor maintenance.

City of Black Diamond
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SECTION 4 — PUBLIC INVOLVEMENT AND PARTICIPATION

4.1 PERMIT REQUIREMENTS AND DATES

Section S5.C.2 of the Western Washington Phase Il Municipal Stormwater Permit
requires the City to provide ongoing opportunities for public involvement. The City will
comply with applicable state and local public notice requirements in developing
elements of the SWMP. The annual report and updated SWMP Plan are required to be
published on the City’s website by May 31 of each year.

4.2 CURRENT ACTIVITIES

The current compliance activities associated with public involvement and participation
include:

e The City has posted the SWMP Plan and annual report on the City website
(click on “Public Works”, then “Stormwater”).

e Provide opportunities for public involvement in the review of the stormwater
comprehensive plan updates, SWMP Plan updates, changes to the
stormwater utility charges, or other stormwater codes or similar environmental
policies at the early consideration stages at the Public Works Committee
level.

e Provide opportunities for public involvement and comment in the
consideration of the SWMP Plan by holding a public hearing prior to adoption.

e Review the SWMP Plan with the Public Works Committee and receive public
comments in a public hearing prior to adoption.

¢ Make the SWMP Plan, the annual report, and all other submittals required by
the Phase |l Permit, available to the public.

e Post the updated SWMP Plan and the annual report on the City's website.

4.3 PLANNED ACTIVITIES

The City will continue with the public involvement and participation activities each year
for the SWMP Plan and will continue to make the annual report_available for public
review by posting it on the City website.

City of Black Diamond 9
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SECTION 5 — ILLICIT DISCHARGE DETECTION AND

ELIMINATION

5.1 PERMIT REQUIREMENTS AND DATES

Section S5.C.3 of the Western Washington Phase Il Municipal Stormwater Permit
requires the City to maintain an ongoing program designed to prevent, detect,
characterize, trace and eliminate illicit connections and illicit discharges into the MS4.
Specific program components are outlined below:

e Maintain a MS4 map that shall be periodically updated and shall include
following information:

©)
O
)

Known MS4 outfalls.

Receiving waters, other than ground water.

Stormwater treatment and flow control BMPs/facilities owned or operated
by the City.

Tributary conveyances to all known outfalls with a 24-inch nominal
diameter or larger, or an equivalent cross-sectional area for non-pipe
systems, mapping the following attributes:

= Tributary conveyance type, material, and size where known.

= Associated drainage areas.

= Land use.

All connections to the MS4 authorized or allowed by the Permittee after
February 16, 2007.

Geographic areas served by the MS4 that do not discharge stormwater to
surface waters.

Upon request, make all maps available electronically to the DOE.

Upon request, and to the extent appropriate, provide mapping information
available to federally-recognized Indian Tribes, municipalities, and other
permittees at a reasonable cost.

¢ Implement an ordinance or other regulatory mechanism to effectively prohibit
non-stormwater, illicit discharges into the City’s MS4 to the maximum extent
allowable under state and federal law by February 2, 2018. The ordinance or
regulatory mechanism shall address:

(@]
(©]

O

@)
@)

Allowable discharges (as outlined in S5.C.3.b.i of the NPDES Permit).
Conditionally allowable discharges (as outlined in S5.C.3.b.ii of the
NPDES Permit).

Further address any category of allowable or conditionally allowable
discharges if the discharges are identified as significant sources of
pollutants to waters of the State.

Escalating enforcement procedures and actions for repeat offenders.

A compliance strategy that includes informal compliance actions such as
public education and technical assistance as well as the enforcement
provisions of the ordinance or other regulatory mechanism. To implement

City of Black Diamond 10
| 20176 SWMP Plan Update



an effective compliance strategy, the ordinance or other regulatory
mechanism may need to include the application of operational and/or
structural source control BMPs for pollutant generating sources associated
with existing land uses and activities where necessary to prevent illicit
discharges and the maintenance of stormwater facilities which discharge
into the MS4 in accordance with maintenance standards outlined in the
NPDES Permit where necessary to prevent illicit discharges.
¢ Implement an ongoing program designed to detect and identify non-

stormwater discharges and illicit connections into the City’s MS4. The

program shall include:

o Procedures for conducting investigations, including field screening and
methods for identifying potential sources implementing a field screening
methodology appropriate to the characteristics of the MS4 and water
quality concerns. Screening for illicit connections may be conducted using:
lllicit Discharge Detection and Elimination: A Guidance Manual for
Program Development and Technical Assessments, Center for Watershed
Protection, October 2004, or another methodology of comparable or
improved effectiveness. The City shall document the field screening
methodology in the relevant annual report. Field screening for at least
40% of the MS4 shall be complete no later than December 31, 2017 and
average 12% each year thereafter.

o A publicly listed and publicized hotline or telephone number for public
reporting of spills and other illicit discharges. Upon discussions with first
responders, it was determined that the public should call 911 to report a
spill or other illicit discharge. Responding fire and/or police will contact
Public Works for assistance and reporting. Public Works can still be
contacted for non-emergencies (360-886-5700 during business hours;
253-569-0525 after hours).

o An ongoing training program on the identification of an illicit discharge
and/or connection, and on the proper procedures for reporting and
responding to the illicit discharge and/or connection, for all municipal field
staff, who, as part of their normal job responsibilities, might come into
contact with or otherwise observe an illicit discharge and/or illicit
connection to the MS4. Follow-up training shall be provided as needed.
City shall document and maintain records of the trainings provided and the
staff trained.

o Informing public employees, businesses, and the general public of
hazards associated with illicit discharges and improper disposal of waste.

¢ Implement an ongoing program designed to address illicit discharges,
including spills and illicit connections, into the MS4. The program shall
include:

o Procedures for characterizing the nature of, and potential public or
environmental threat posed by, any illicit discharges found or reported to
the City. Procedures shall address the evaluation of whether the discharge
must be immediately contained and steps to be taken for the containment
of the discharge.
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o Procedures for tracing the source of an illicit discharge; including visual
inspections, and when necessary, opening manholes, using mobile
cameras, collecting and analyzing water samples, and/or other detailed
inspection procedures.

o Procedures for eliminating the discharge; including notification of
appropriate authorities; notification of the property owner; technical
assistance; follow-up inspections; and implementation and use of the
compliance strategy mentioned above, including escalating enforcement
and legal actions if the discharge is not eliminated.

o The City must meet the following timelines and be responsible for the
following actions:

» |mmediately respond to all illicit discharges, including spills, which are
determined to constitute a threat to human health, welfare, or the
environment by taking appropriate action to correct or minimize the
threat to human health, welfare, and/or the environment; notifying DOE
and other appropriate spill response authorities within 24 hours of
learning about the illicit discharge or spill; and immediately report spills
or discharges of oils or hazardous substances to DOE and the
Washington Emergency Management Division.

» |nvestigate (or refer to the appropriate agency with the authority to act)
within 7 days any complaints, reports, or monitoring information that
indicates a potential illicit discharge.

= |nitiate an investigation within 21 days of any report or discovery of a
suspected illicit connection to determine the source of the connection,
the nature and volume of discharge through the connection, and the
party responsible for the connection.

= Upon confirmation of an illicit connection, use the compliance strategy
in a documented effort to eliminate the illicit connection within 6
months. All known illicit connections to the MS4 shall be eliminated.

5.2 CURRENT ACTIVITIES

The City currently implements activities and programs that meet Permit requirements.
The current compliance activities associated with the above Permit requirements
include:

e Through Ordinance 09-917, city staff has the ability to intervene and stop illicit
discharges, to get involved to educate those that pollute unknowingly and
follow up with additional enforcement actions #not complying with corrective
actionsianee-is-potatforded.

o City staff responsible for identification, investigation, termination, cleanup, and
reporting of illicit discharges, including spills and illicit connections, shall be
trained to conduct these activities. Follow-up training shall be provided as
needed to address changes in procedures, techniques, requirements or
staffing. The training provided and staff trained shall be documented. Four
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Public Works staff members received lllicit Discharge Detection and
Elimination (IDDE) training on May 9, 2013.

e Continue to respond to reported illicit discharge reports and documenting the
actions taken to eliminate them.

e Continue to follow up on hotline illicit discharge tips.

e Update, as needed, the MS4 maps, highlighting those areas that have higher
probability of illicit discharges or connections to the MS4.

e Continue with the primary focus of the City’s IDDE program, which involves
individual meetings with business owners and those responsible for private
stormwater system maintenance.

e Implement the City IDDE program to detect and stop illicit discharges to the
City’s MS4 by:

o Characterizing the nature of illicit discharges

Tracing the source

Removing the source

Educating those responsible

Enforcing the City’s code to stop illicit discharges

O O O O

5.3 PLANNED ACTIVITIES

The City will review Ordinance 09-917 to make sure it captures new Permit
requirements in regards to illicit discharges.

The City will field screen a minimum of 40% of the City’s outfalls for illicit connections
prior to December 31, 2017 with a screening of 12% each year after (all outfalls
screened prior to December 31, 2022).
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SECTION 6 — CONTROLLING RUNOFF FROM NEW
DEVELOPMENT, REDEVELOPMENT AND CONSTRUCTION
SITES

6.1 PERMIT REQUIREMENTS AND DATES

Section S5.C.4 of the Western Washington Phase [I Municipal Stormwater Permit
requires the City to implement and enforce a program to reduce pollutants in stormwater
runoff to the City’'s MS4 from new development, redevelopment and construction site
activities. Specific program components are outlined below.

e The City will continue with a program to reduce pollutants in stormwater runoff
from new development, redevelopment and construction site activities. This
program shall be applied to all sites as determined by Section 3 of Appendix 1
of the Permit. The program shall apply to private and public development,

l including new roads_(as determined in Section 3.4 of Appendix 1 of the
Permit).

e The City of Black Diamond has adopted the DOE 2005 Stormwater
Maintenance Manual for Western Washington (SWMMWW) to address runoff
from new development, redevelopment, and construction site projects in
conformance with Permit requirements. In order to comply with new
requirements regarding site planning requirements; BMP selection criteria;
BMP design criteria; BMP infeasibility criteria; LID competing needs criteria,

{ and BMP limitations, the City should adopt the DOE 2012 SWMMWW as

amended in 2014 (the 2014 SWMMWW). Adoption and implementation of the
DOE 20142 SWMMWW will meet the requirements of the Permit. The
mechanism to meet these requirements shall be in place by December 31,
2016.

e The City shall have the legal authority in place by December 31, 2016,
through the approval process for new development and redevelopment, to
inspect and enforce maintenance standards for private stormwater facilities
that discharge to the City's MS4.

o Before December 31, 2016, the City shall review, revise and make effective
local development-related codes, rules, standards, or other enforceable
documents to incorporate and require LID principles and LID BMPs as DOE
has determined LID as the preferred and commonly-used approach to site
development. The revisions are designed to minimize impervious surfaces,
native vegetation loss, and stormwater runoff in all types of development
situations.

e Include with the annual report, due March 31, 2017, a summary of a review
and revision process in regards to requiring LID principles and LID BMPs,
considering the range of issues outlined in the document, Integrating LID into
Local Codes: A Guidebook for Local Governments published by the Puget
Sound Partnership in 2012. The summary shall be organized as follows:
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o Measures to minimize impervious surfaces;

o Measures to minimize loss of native vegetation; and

o Other measures to minimize stormwater runoff.

Participate in watershed-scale stormwater planning (WRIA 9) led by King

County. As needed and as appropriate, the City shall:

o Provide existing water quality and flow records.

o Provide existing and future land use and zoning maps to facilitate land
cover projections.

o Participate in the development of strategies to prevent future impacts and
address existing impacts.

o Provide monitoring locations.

6.2 CURRENT ACTIVITIES

The City code currently implements the majority of the activities and programs to meet
Permit requirements. The current compliance activities associated with the above
Permit requirements include:

The City review and inspection staff hasreviewed-and-will continue to review
the DOE 20142 SWMMWW.
The City conducts construction and stormwater site inspections during the
pre-construction and construction phases.
The City has implemented a permitting process with plan review, inspection
and enforcement capability for both private and public projects for compliance
with the 2005 SWMMWW and the Master Planned Development (MPD)
agreements. This program applies to all sites as determined by Section 3 of
Appendix 1 of the Permit.

o Adherence to the 2005 SWMMWW will be replaced upon adoption

of the 2014 SWMMWW.

The City reviews stormwater site plans for proposed development activities.
The City inspects, prior to clearing and construction, all known development
sites that have a high potential for sediment transport.
The City inspects all known permitted development sites during construction
to verify proper installation and maintenance of required erosion and
sediment controls. The City will enforce as necessary based on the
inspection.
The City inspects all permitted development sites upon completion of
construction and prior to final approval or occupancy to ensure proper
installation of permanent stormwater controls such as stormwater facilities
and structural BMPs. Also, the City will verify a maintenance plan is
completed and responsibility for maintenance is assigned. Enforcements will
be made, as necessary, based on the inspection.
The City must perform at least 80% of scheduled inspections in order to
achieve Permit compliance. Staff schedules all inspections through the City’s
PermitTrax software and records of inspections are maintained in PermitTrax
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by inspectors. Routine inspections not set in PermitTrax will be tracked
separately by Public Works maintenance staff.

e The City implements an enforcement strategy to respond to issues of non-
compliance.

e The City implements a long-term O&M program for private post-construction
stormwater facilities and BMPs.

e Annual inspections (reduced if the City provides records and/or statements to
DOE justifying a reduced schedule for specific facilities) of all stormwater
treatment BMPs/facilities that were permitted by the City, including those
permitted since 2007.

e Inspections of all permanent stormwater treatment and flow control
BMPs/facilities and catch basins in new residential developments every six
months until 90% of the lots are constructed (or when construction is stopped
and the site fully stabilized) to identify maintenance needs and enforce
compliance with maintenance standards as needed.

e Enforceable mechanism in place that clearly identifies the party responsible
for maintenance, requires inspection of facilities, and establishes enforcement
procedures.

e The City ensures that all staff responsible for implementing the program to
control stormwater runoff from new development, redevelopment, and
construction sites, including permitting, plan review, construction site
inspections, and enforcement, are trained to conduct these activities. The City
has three Certified Erosion and Sediment Control Leads (CESCL) on staff
and two Certified Stormwater Inspectors trained by the NPDES National
Stormwater Center.

e Copies of the DOE’s “Notice of Intent for Construction Activity” and “Notice of
Intent for Industrial Activity” are available to representatives of proposed new
development and redevelopment.

e Activities for the “Controlling Runoff from New Development, Redevelopment
and Construction Sites” component of the annual report will be summarized
annually, beginning in the annual report due March 31, 2015.

¢ In addition to the above requirements and with the TMDL for phosphorus on
Lake Sawyer, City staff (and/or King County, and/or citizen volunteers) takes
water quality samples at Lake Sawyer.

e The City has used the DOE 2005 SWMMWW and the Lake Sawyer TMDL in
the Development Agreement for the major MPDs in Black Diamond.

6.3 PLANNED ACTIVITIES

The City has a program to help reduce stormwater runoff from new development and

construction sites. City staff :
te-thewill implement the DOE 20142 SWMMWW to be—Feady—te—malntam comphance—as

Rermitrequirements-have-been-modified. Actions that are recommended include:

e Update and implementing process codes, fees and standards as necessary
and as identified needs arise.
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e Determine staff training needs and develop training strategies as updates to
Permit requirements are implemented by DOE.

e City shall review and adopt the DOE 20142 SWMMWW or equivalent manual.
Adoption and implementation of the DOE 20142 SWMMWW will meet the
requirements of the Permit. The mechanism to meet these requirements shall
be in place by December 31, 2016 _(public hearing scheduled for October 6,
2016).

e The City shall have the legal authority in place by December 31, 2016,
through the approval process for new development and redevelopment, to
inspect and enforce maintenance standards for private stormwater facilities
that discharge to the City's MS4.

e Before December 31, 2016, the City shall review, revise and make effective
local development-related codes, rules, standards, or other enforceable
documents to incorporate and require LID principles and LID BMPs as DOE
has determined LID as the preferred and commonly-used approach to site
development. The revisions are designed to minimize impervious surfaces,
native vegetation loss, and stormwater runoff in all types of development
situations_(in process, public hearing scheduled for November 3, 2016).

City of Black Diamond 17
| 20176 SWMP Plan Update



SECTION 7 —-MUNICIPAL OPERATIONS AND MAINTENANCE

7.1 PERMIT REQUIREMENTS AND DATES

Section S5.C.5 of the Western Washington Phase Il Municipal Stormwater Permit
requires the City to implement an O&M program that includes a training component and
has the ultimate goal of preventing or reducing pollutant runoff from municipal
operations. Specific program components are outlined below.

e Establish maintenance standards that are as protective, or more protective, of

facility function that those specified in Chapter 4 of Volume V of the DOE

| 20142 SWMMWW by December 31, 2016. The purpose of the maintenance
standard is to determine if maintenance is required and is not a measure of
the facility’s required condition at all times between inspections.

e Annual inspection of all municipally owned or operated permanent stormwater
treatment and flow control facilities and taking appropriate maintenance
actions. Inspection frequency may be reduced as outlined in Section S5.C.5.b
of the Permit.

e Spot checks of potentially damaged permanent treatment and flow control
facilities after major storm events (10 year storm).

¢ Inspection of all catch basins and inlets owned or operated by the City at least
once before August 1, 2017 and once every two years thereafter. The City is
developing an inspection and maintenance schedule for each catch basin and
inlet as some catch basins will not need inspections as frequently and other
catch basins will need to be inspected and maintained more frequently than
required by the Permit to ensure functionality. Reduced inspections will be in
accordance with Section S5.C.5.d.i of the Permit.

e Establish and implement policies and procedures to reduce pollutants in
discharges from all lands owned or maintained by the City, including but not
limited to: streets, parking lots, roads, highways, buildings, parks, open
space, road right-of-way, maintenance yards, and stormwater treatment and
flow control BMPs/facilities.

e Implement an on-going training program for City staff whose construction,
operations or maintenance job functions may impact stormwater quality.

e Continue to implement a Stormwater Pollution Prevention Plan (SWPPP) for
all heavy equipment maintenance or storage yards, and material storage
facilities owned or operated by the City.

e Keep records of inspections and maintenance or repair activities.

7.2 CURRENT ACTIVITIES

| The City currently has activities and programs that meet seme-ef-the-Permit
requirements. The current compliance activities associated with the above Permit
requirements include:
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e The City has a program for catch basin inspections with the most recent
inspections occurring in 2015.

e The City has completed a site assessment of City facilities, including the fire
station, the police station, the public works facility, and the water reservoir
and pump station.

o The City mspects Clty owned stormwater treatment facnlltles—and—eennnues—te

ha Incena idantifiad in tha NO 00 AAVHVRAAAL e

G+ty and will adapt mspectlons and inspection criteria as identified in the DOE
20142 SWMMWW.

e The City has trained employees whose construction, operations or
maintenance job functions may impact stormwater quality in the
implementation of BMPs that will reduce or eliminate pollution from entering
the MS4 from City facilities or operations.

e The City has established maintenance standards that are as protective as
those specified in the 201466 SWMMWW.

process)

e The City performs maintenance within required timeframes when an
inspection identifies an exceedance of the maintenance standard. For each
exceedance of the required timeframe, the City will document the
circumstances and how they were beyond the City’s control.

e The City annually inspects all municipally owned or operated permanent
stormwater treatment and flow control facilities and maintains facilities
according to the adopted maintenance standards.

e The City performs maintenance on City ponds and BMPs within required
timeframes when an inspection identifies a maintenance standard has been
exceeded. For each violation of the required timeframe, the City documents
the circumstances and how they were beyond their control, and submits
documentation to DOE.

e After major storm events_(classified as a 10-year storm), the City conducts
spot checks of potentially damaged stormwater facilities.

e The City implements practices to reduce stormwater impacts associated with
runoff from streets, parking lots, roads or highways owned or maintained by
the City, and road maintenance activities conducted by the City.

e Procedures are in place to reduce pollutants in discharges from all lands
owned or maintained by the City and subject to this Permit, including but not
limited to: parks, open space, road right-of-way, maintenance yards, and
stormwater treatment and flow control facilities. Procedures include:

o Proper application of fertilizer, pesticides, and herbicides
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Sediment and erosion control (the City has three CESCLs on staff)

Proper landscape maintenance and vegetation disposal

Proper trash management

Proper maintenance and cleaning of City buildings

o City employees, whose construction, operations or maintenance job functions
may impact stormwater quality, receive training on an as-needed basis.

e SWPPPs are in place for all heavy equipment maintenance or storage yards,
and material storage facilities owned or operated by the City in areas subject
to this Permit that are not required to have coverage under the Industrial
Stormwater General Permit. The latest update to the SWPPP for the Public
Works Maintenance Facility was completed in October, 20153.

e Tracking and documentation methods, along with procedures associated with
inspection, maintenance or repair activities, are being utilized by City staff.

e The washing of City vehicles and large equipment is performed at the City’s
equipment washing facility at the City’s maintenance site. Staff using the
facility is trained prior to use in accordance with standard operating
procedures for the facility.

O O OO

7.3 PLANNED ACTIVITIES

The City will continue with current activities to prevent pollution from municipal

malntenance operatlons qihe—gt%w-alsewemmg—en—eemp#ehng#@develepmenbef—sme

e The City tries to sweep arterial and collector streets at least twice per year as
budgets _and schedules allow.
e Street waste is disposed of accordinq to BMPs.

sweepmgs—The Clty will use th45—gu1dance from the 2014 SWMMWW to
determine how to handle stockpiled sweepings.

o Clean soil and compost materials will be mixed and reused in the City,
where needed, and in accordance with BMPs.
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BLACK DIAMOND SPECIAL JOINT
CITY COUNCIL/PLANNING COMMISSION MEETING MINUTES
July 12, 2016

CALL TO ORDER, FLAG SALUTE:

Mayor Benson called the special joint meeting of the Council and Planning Commission to
order at 6:16 p.m. and led us all in the Flag Salute.

ROLL CALL:

PRESENT: Councilmembers Deady, Edelman, Mor
Planning Commissioners McCain, La ecal, Ammons, and
Ekberg.

ABSENT: None

Staff present: Barbara Kincaid, C Director and Bre

City Clerk.

a L. Martinez,

WORK SESSION:

g on review of the land use element of
ed bringing the appendix tonight and will

s the chart for the land use categories next to the zoning
district that sho i i densities, and acreage. Table 5.2 shows historic, existing,
and future projected Gity | ation totals and densities. There was discussion on the
need to rewrite units to people rather than units.

Ms. Kincaid discussed the difference between the land use and zoning maps. She added
this is not a pro-growth plan and we need to be realistic and relay what we know to the
state.

5.6.5 Commercial

Ms. Kincaid referred to the City’s official land use map and discussed the different type of
designations. She discussed the area around Black Diamond road and near SR 169 has a
mixed use designation, however the City never adopted a mixed used zone so we need to
decide what to do with this. She noted all three categories are essentially a mixed use
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(Town Center, Community, and Neighborhood). She outlined where each category can be
found on the map.

Discussion Suggestion: After-a-lengthy-discussion-it-was-determined-that the area referred

to as the “north triangle” in Lawson Hills should be designated Community Commercial, the
adjoining rectangle that is part of the Villages MPD should be shown as Medium Density
Residential (MDR-8) on the eastern strip that is shown as High Density Residential on the
Villages Land Use Map since it is possible to achieve the desired density under MDR-8. The
west side of the adjoining rectangle, shown as commercial/office/retail on the Villages
Design Concept and Land Use Plan map should be designated as Community Commercial.
For the area in the Villages on both sides of the Auburn-Black Diamond Road where it
shows commercial/office/retail on the north side of the roa mixed-use on the south side
of the road, the land use designation should be Neighbor. ommercial to fit the intent of
the plan to have a village center with local retail/com businesses with residential.

Designation Criteria

Policy LU-59: Retain and enhance X|st|ng commercial while providing

rdinated commercial development
retail development.

ge strip retail development” and after and
design standards for the gateway overlay district”.

nding of infrastructure and community enhancement
er to encourage redevelopment and investment in this

ments to note at this time.

Policy LU-63: The Town Center commercial area should be pedestrian-oriented
and include buildings and nearby parks that symbolize the City’s center.
Discussion Suggestion: Strike this policy.

Policy LU-64: The Town Center area should include a mix of residential, civic, retail,
commercial, office, entertainment, services and hospitality services (inns and
meeting centers).

Discussion Suggestion: Strike (inns and meeting centers).
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Policy LU-65: Town Center commercial area should be pedestrian-oriented and
include buildings and nearby parks that symbolize the City’s center.

Discussion Suggestion: Merge 64 and 65.

Policy LU-66: Parking in Community Commercial areas should be located to the
sides and rear of buildings.

Discussion Suggestion: Strike this policy.

Policy LU-67: Require cross-access between sites to reduce the number of
driveways along arterial streets. Pedestrian connections between sites should
also be provided.

Discussion Suggestion: Strike this policy.

Policy LU-68: Encourage Mixed Uses i

No comments to note at this time.

5.6.6 Public

orhood and district context in
sign guidelines and zoning

“buildings”.
5.7 Regional Coordination

Land Use Goal: Coordinate land use and development actions with government
agencies, adjacent jurisdictions, and tribes as appropriate.

Ok-as-written- No comments to note at this time.

Policy LU-72: Use the countywide planning policies and PSRC Vision 2040 as a basis
for regional coordination and land use decisions.

Ok-as-written- No comments to note at this time.
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Policy LU-73: Monitor implementation of the comprehensive plan for changed
conditions in the City’s anticipated growth, consistency with the City’s vision,
GMA requirements, countywide planning policies, and PSRC Vision 2040 and
make amendments as necessary.

Ok-as-written-No comments to note at this time.

Policy LU-74: Coordinate with other governmental jurisdictions to site, when
necessary, essential public facilities that are typically difficult to site and which are
necessary to meet the needs of the City’s present and future growth.

14
.

Discussion Suggestion: Change to say “regions gr

d hearing processes, including
ere appropriate, to ensure
ities.

Policy LU-75: Conduct appropriate public revi
environmental impact assessments and st

re consistent

Policy LU-79: ©§
quality.

den space system to protect surface and groundwater

No comments to note at this time.

Policy LU-80: Protect and enhance the dominant natural features and open space
structures, including gateways, viewpoints, and view corridors that characterizes

the City.

Ok-as-written-No comments to note at this time.
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Policy LU-81: Protect the City’s historical sites and structures by connection to the
open space system.

Okas-written-No comments to note at this time.

Policy LU-82: Plan for and retain a natural vegetation buffer around the perimeter
of the City adjacent to unincorporated Rural-designated land, The buffer may
vary in width based upon sensitive areas, and other constraints. Once established
by development, this buffer is to be permanent. Development adjacent to the
buffer is encouraged to combine other open space features with the Urban-Rural
buffer.

Ok-aswritten-No comments to note at this ti

Policy LU-83: -Encourage the preservation ion of open space through a
variety of approaches that respect the |
including TDR, open space tax incenti
acquisition, conservation easemen te initiatives.

Discussion Suggestion: Strike “that r itment to the

property”.

t to implement the plan.
ent of” and strike

Discussion
“Develop”.

Policy LU-86: La entifies as open space areas include the following:

-All known environmentally sensitive areas, as regulated by the City.

-Lands, adjoining the Rock Creek, Ginder Creek, Lawson Creek, Ravensdale Creek,
and other riparian corridors.

-The following lakes, Jones Lake, Black Diamond Lake, Frog Lake, Lake Marjorie
(Oak Lake), Lake Sawyer, and the land perimeters of those lakes when not
subdivided.

-All existing and proposed public parks, and open space.
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-ldentifies historical sites and structures

-King County-and City-identifies wildlife habitat corridors.

Discussion Suggestion: Add working in a policy to identify new opens spaces and
map them. Also add language referring to a Figure X-X.

5.8 Shoreline Management

-In 2014, the City updated its Shoreline Master Program (SMP) in accordance with WAC
173-26 and with a grant from the Department of Ecology. A map of shoreline
jurisdiction is shown in Figure X-X.

-Pursuant to RCW 36.70A.480, the Goals and Policie rth in the City’s Shoreline
Master Program, including any future ame re hereby adopted and
incorporated by reference into the BlackiDi rehensive Plan.

Discussion Suggestion: No change

Ms. Kincaid thanked everyone for

ADJOURNMENT:

A motion was made Councilmember Deady to

adjourn the meeting

The me

ATTEST:

Carol Benson, Mayo Brenda L. Martinez, City Clerk
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CALL TO ORDER, FLAG SALUTE:

Mayor Benson called the regular meeting to order at 7:00 p.m. and led us all in the Flag
Salute.

ROLL CALL:

PRESENT: Councilmembers Deady, Morgan, Ed

ABSENT: None

Staff present: Seth Boettcher, P;
Kevin Esping, Facilities Coordina

APPOINTMENTS,
PRESENTATION

Deady and her husband. She reported
ated golf cart and were awarded a trophy.

ber Pper appealed the decision asked the Chair what
n again called her out of order. Councilmember Pepper
joint of order and appealed the decision of the Chair.

CONSENT AGENDA:

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
to approve the Consent Agenda.

A motion was made by Councilmember Morgan to not approve the Consent Agenda as we
need to hear from the public first. Motion died due to lack of second.

Motion passed 3-2 (Morgan, Weber). The Consent Agenda was approved as follows:
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1) Claim Checks — July 21, 2016 - No. 43712 through No.43759 and EFTs in the
amount of $161,913.56
2) Minutes — Tri-City Council Meeting of May 4, 2016

A motion was made by Councilmember Pepper to amend the motion to not approve the
consent agenda until we have a substitute agenda as the agenda she distributed to the
Council which was created in accordance with the Council rules and the Clerk and Mayor
were notified of the needed changes and was emailed to the Council on Tuesday. Mayor
Benson called her out of order. Motion died due to lack of second.

Mayor Benson noted the agenda is illegal and Council can add or remove items from the
agenda, but not substitute an agenda.

Councilmember Pepper appealed the decision of the g :

PUBLIC COMMENTS:

Ginger Passerelli, Black Diamond comm&} representing Black
Diamond in Dallas where the five police offi duty. She noted
they served close to 3,000 meals during the ning; hile there she
asked for a list of fire departmeAts: e tragedy. She rioted the City's
Fire Department District 44 overnig ges from their department and
when she arrived at the first fire stat ation 44 and presented these

& of the DKS and Yvonne Ward vouchers
2that have already been rendered. She also

Colin Lund, OakBoi i il on the progress of the MPDs and where they are at.
the primary contractor and they are doing a great job. He
re currently being worked on and added they have a
refreshed website wwiniiablackdiamond.com and on it is a place to sign up to receive their
newsletter. He also amat if anyone has any issues or concerns to please give him a
call and if any Councilmember would like a one on one tour he’d be happy to set one up.

Robbin Taylor, Black Diamond commented on the use of committees. She noted there
being committee meetings on July 20 and wondered how those meeting were noticed.
She stressed that no one knew there were committee meetings on the 20th where three

councilmembers were present.

Brock Deady, Black Diamond commented.on appreciating the update from OakPointe and
as a citizen would like to hear more updates. He agreed with Robbin Taylor’s comments
and would have like to have been invited to the committee meetings on the 20,
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Darrell Bryant, Black Diamond urged Council to consider approving the Labor Days Special
Event Permit tonight. He noted this event has been here for over 100 years and it would

be a shame to have it go committee.

Judith Carrier, Auburn commented on what is happening in our country and what is
happening in the Council Chambers and discussed certain items on the voucher registers.

Melissa Oglsbee, Black Diamond encouraged Council to keep the Labor Day celebration on
the agenda as it is a timely matter. She noted the 12 committee members have worked
really hard on this event for the last nine months. It takes approximately $15,000 to run
this event and so far they have raised $9,000 in donatj They have spent $2,500 on
insurance for the parade which is non-refundable apfi#again she encouraged Council to
keep this item on the agenda and let the communj xogether and enjoy each other

and have fun.

a

PUBLIC HEARINGS: None
UNFINISHED BUSINESS:

DKS Claim Voucher

ider. Mayor Benson called

d Yo Speak. Councilmember Pepper
Benson again ruled her out of order.
ber Pepper’s appeal. Mayor Benson ruled

Councilmember Pepp

Councilmember Morgang
her out of int ofY

Discussion began between Councilmembers on this item and Councilmember Weber noted
being concerned that the city did not have a direct contract with DKS as the contract was

with BergerABAM and the responsibility lies with BergerABAM.

City Attorney Linehan was asked if the City had a contract with BergerABAM would that
constitute a contract with DKS who was a subconsultant. He stated he would need to
review the contract with BergerABAM and did say that typically once the city has received
the benefit of services provided, whether there is or is not an expressed contract, there is
an unjust enrichment claim that can be made against the City for unjustly being enriched

by being the recipient of services for which it has not paid.
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Councilmember Weber asked Attorney Linehan how that works as far as the municipal
code. Does one override the other? Attorney Linehan stated what’s in the municipal code
is an entirely separate matter from whether or not there is a liability to a third party
resulting from the City’s receipt of services without paying for them.

Discussion continued amongst Councilmembers on this item regarding postponing,
contract with BergerABAM, supporting documentation and the work product the city
received.

Councilmember Pepper read Council Rule 7.2.8 regarding tabling of an item.

from the City on this matter.
Bie also noted his request for

S

PDR W

Resolution adopting
the City

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
to adopt the resolution adopting the Six Year Transportation Improvement Plan (TIP).

There was Council discussion regarding not having specifics to the proposed projects and
no connectors. Councilmember Weber noted there are still some questions out there that

he has.

Vote: Motion failed 2-3 (Morgan, Weber, Pepper).
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Community Development Director Kincaid cautioned Council not to confuse the maps from
the incomplete work from DKS as the TIP is using current information from the current
comprehensive plan and that is why you update the TIP and Comprehensive Plan yearly so

they are consistent.
Resolution authorizing a contract with DKS Associates

Community Director Kincaid thanked Council for reconsidering this contract. She noted
this resolution authorized the Mayor to enter into a not to exceed contract with DKS for
the transportation element of the Comprehensive Plan. She highlighted the seven tasks
associated with this contract and recommended that Council not spend the money on the
last task regarding attendance at hearings.

There was Council discussion on this item.

A motion was made by Councilmember Ede Councilmember Deady
to adopt the resolution authorizing the If] ithact with DKS for the
transportation element of the ComprehensiV i from the scope of

work as recommended by Ms. Kincaid.

Vote: Motion failed 2-3 (Morgan,

NEW BUSINESS:

Resolution authoriz nd, PLLC

Mayor Be jred to have a City Attorney. She added
this ite e\Gity needs to have an attorney and that
attor

A motion B:Edelman and seconded by Councilmember Deady
to adopt the izing the Mayor to execute a services agreement with

Kenyon Disend, P

Councilmembers on this item and an inquiry was made on
dget is at currently for 2016.

There was discussion
where the legal services b

Vote: Motion failed 2-3 (Morgan, Weber, Pepper).

Resolution approving the Labor Days Special Event Permit

Community Development Director Kincaid reported Black Diamond Municipal Code states
that a special event application for a multiple day event must be approved by Council. She

noted this is a city sponsored event. The Labor Days committee has fulfilled all the
responsibilities as provided for in code and the event will take place in the same area as in
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the previous years. She invited Melissa Oglsbee to talk about this year’s event and asked
Council to support staff's recommendation of approval.

Ms. Oglsbee discussed the lineup for this year’s event and urged Council to consider
approving the permit tonight.

Discussion ensued between Councilmembers on the paperwork for this year’s permit.

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
to approve the Labor Days special event permit.

Discussion continued between Councilmembers on why is a need to wait to approve

this item.

Point of order was called for and Mayor Be cilmember Morgan out of

order.

Mayor Benson called a five minute recess a&8s was called back to

order at 8:53 p.m.

Vote: Motion failed 2-3 (Morgan,

EXECUTIVE SESSION

MAYOR’S REPO

Mayor Benson announegd>that she and Councilmember Deady attended the AWC
Conference in Everett; attended SCA networking dinner, Chief for a Day fundraiser,
Chamber’s Wild and Wacky golf tournament; met with Les Burberry (new Maple Valley
Councilmember) and he is looking into the future on SR169 projects and funding for these

with King County.

COUNCIL REPORTS:

Councilmember Deady discussed the AWC Conference she and the Mayor attended;
reported receiving her Certificate for Municipal Leadership Training Program; attended
SCATBd meeting; met with Finance Director Miller on vouchers; attended Public Safety
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meeting, Miners Day festival, and Chief for a Day fundraiser; noted running the free kids
booth station at the Farmer’s Market every Friday; served soup at Joint Base Lewis McCord

as a Soup Lady.
Councilmember Morgan — no report.

Councilmember Edelman discussed the Chief for a Day fundraiser and noted that over
$1,800 was raised. She discussed the AWC Conference and the Councilmembers having a
training budget and this budget was used for the Mayor’s and Councilmember’s Deady

attendance.

8ing an awesome group and

Councilmember Weber commented on the Soup Ladiesib
rfedrabout the new location of the

appreciated that they are from Black Diamond; in
Farmer’s Market and wondered how it is working

Councilmember Pepper noted she would lik m so people are aware
the City has one and its location. She also g0 run on Miners Day.
ATTORNEY REPORT:

City Attorney Linehan reported » O¥K , ith™ Public Works and Community
Development departments on projec orking with the Police and
Administration on publie: g, very helpful for Council to

think about the kin:
ask the attorney p¥

ting. S
aliadvice rat Rgp than off the cuff at the meeting which will

Angelina Tayl 2 records request to the Clerk. She personally apologized to
i s in regards to a speaker comparing events here tonight

she also noted the three~councilmembers could be sued for voting the voucher items
down.

Leslie Coulee, Black Diamond stated that she is on the Labor Days Committee and being
here tonight regarding the special event permit. She also commented on how the room

emptied after the action of Council voting that item down.

Robbin Taylor, Black Diamond commented on the insurance for the Labor Days parade
being non-refundable and the city not paying anything for this event. She discussed the
dismissal of the Edelman lawsuit, the firing of Carol Morris and the Talmadge contract

being signed before there was Council action on it.
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ADJOURNMENT:

A motion was made by Councilmember Deady and seconded by Councilmember Weber to
adjourn the meeting. Motion passed with all voting in favor (5-0). Meeting ended at 9:49
p.m.

ATTEST:

Carol Benson, Mayor Beénda.L. Martinez, City Clerk
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BLACK DIAMOND CITY COUNCIL MINUTES

- : August 18, 2016 :
CeunCII Chamber 25;,}1-’0 Lawson Street, Black Dlamond Washmgton

CALL TO ORDER, FLAG SALUTE:

Mayor Benson called the regular meeting to order at 7:00 p.m. and led us all in the Flag
Salute. :

ROLL CALL:

PRESENT: Councilmembers Deady, Morgan,

ABSENT: None

blinger, Police Chief; Mike Kenyon,
da L. Martinez, City Clerk.

ive bargaining with City Labor
5 last 30 minutes with no final

PROCLAMATIONS AND
PRESENTATIO

Mayor Benson announceg;she received a letter from Gomer Evan’s sister and read an
excerpt. The whole letter is attached and incorporated into the minutes. She instructed
the City Clerk to email a copy of it to the Councilmembers.

A motion was made by Councilmember Deady and seconded by Councilmember Edelman
to move the consent agenda to be after public comments. Motion passed with all voting in
favor 5-0.

PUBLIC COMMENTS:
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Peter French, Bonney Lake commented that he works for the Enumclaw School District and
noted being one of the project managers for the Black Diamond Elementary School project.
He read a statement from Superintendent Mike Nelson into the record as Mr. Nelson was
unable to attend. This statement is attached and incorporated into the minutes.

Judy Goodwin, Black Diamond commented on the resolution before Council regarding the
Traffic Mitigation Agreement with the Enumclaw School District. She noted supporting this
resolution and urged Council to support the kids and pass it tonight.

Brock Deady, Black Diamond announced that his wife Councilmember Tamie Deady was
named Civil Servant of the Year for Black Diamond. He highlighted the volunteer work she
does around the Community.

Melody Mann, Black Diamond asked about the T8 =and wondered if other money
could be used to fund streets. She also asked if peoF i
to what projects the money will fund. She
being able to afford the front end alignmeg
where she could bill that to.

o afford this fee and not
i roads and wondered

Robbin Taylor, Black Diamond dis¢us 3 portation Improvement Plan and
the schedule of when it has bee i e actions taken on it. She also
discussed the ramifications for not the need for Council to get work
done for the City.

nments%hefore Council on the Six Year
her comments were that there wasn't a
ojects that had multiple funding sources

e also noted not seeing anything that has
d a prepared written statement into the record
agreement which is attached and incorporated

into the minute

Judith Carrier, Auburi enjoying the Labor Day celebration in Black Diamond for
over 50 years. She notedigftending the July 21 Council meeting and the Council needing to
know that what they approve it best for the City. She commented on three
Councilmembers expressing appreciation for the Labor Day Committee and volunteers.
She discussed key documents not being available to Councilmembers on the 21% and noted
that finally on July 29" 3 packet of information came to only one member of the Council
for this event. She then discussed the schedule of approval for fire review, WSDOT review
and the three separate permits that were issued on the 25" She added these were not
necessary and may be illegal. She discussed when things go to committee they are there
for review and to ask questions so members know what they are approving. She asked
how many times the Labor Day permit has come before Council and noted this permit has
never come before Council, however it did come before Council on the 21%
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CONSENT AGENDA:

A motion was made by Councilmember Edelman and seconded by Councilmember Deady
to adopt the Consent Agenda.

A motion was made by Councilmember Weber and seconded by Councilmember Morgan
to amend the motion to pull out check number 43820 (Kenyon Disend claim voucher) and
the meeting minutes of July 21 and August 7 and have them placed under new business for
discussion.

hese items were being pulled
foP discussion.

There was discussion between Councilmembers as to w
from the consent agenda and placed under new busine

1) Claim Checks — August 18, 2016 - No. 4380
amount of $107,019.69 (Excluding ched
voucher)

2) Payroll — July 31, 2016 — No.
18829, 19183, 19188) and EFTs

PUBLIC HEARINGS: N

igation Agreement with Enumclaw School

er discussed being very busy with this project and
e taken place on the project. He stated now that we
olve the traffic issue. The City has reviewed and accepted a
proposed pro rata share; and safety mitigation contribution proposed by the school
district and supported by their transportation technical report. He noted as the appointed
professional engineer for the City and fulfilling authority of his role he has reviewed the
methodology of the proposal, the equitability, the nexus to the affected intersections and
the proportionality of what is proposed. He stated his role is to assess and determine that
concurrency requirements have been met as well as in concert with the Planning Director
and evaluation of the impacts through SEPA. He noted this being a common type of
agreement to address traffic mitigation which allows the school district to move forward
with their project and pay a pro rata share of the equitable fix of four intersections. He
encouraged Council support so they could move forward on the school project.

highlighted the agt
approved SEPA we

Councilmember Edelman encouraged passage of this resolution tonight.
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A motion was made by Councilmember Pepper and seconded by Councilmember Morgan
to table this to the Growth Management Committee.

There was discussion among Councilmembers and staff on this issue with the focus being
the information before Council, the role of staff, who determines concurrency, the action
before Council, the project schedule, questions Councilmembers may have, timing of this
issue coming before Council, and the use of committees for items before Council.

City Attorney Kenyon asked for a 10 minute executive session on potential litigation as
authorized by RCW 42.30.110(1)(i).

utive session. Mayor Benson,

At 8:36 p.m. the Mayor recessed the meeting for a
' ended the executive session.

City Attorney Kenyon re-entered the Cha - sked Councilmembers
Morgan, Weber and Pepper if they wouldgik ecutive session and
again they declined.

Councilmember Edelmap: the question.

City Attorney Kenyon clarified for the record that the motion to table was ruled out of
order by the presiding officer and given that, that motion is no longer on the floor. The
motion on the floor is a motion to authorize the Mayor to execute the Traffic Mitigation
Agreement and that’s what Council is voting on now.

Vote: Motion passed 4-1 (Morgan).

Kenyon Disend Claim Voucher
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Councilmember Weber discussed being concerned that the contracts being authorized by
the Mayor under her $15,000 authority are serial contracts and circumventing the hiring of
a full time Attorney. Mayor Benson noted she has the authority to hire the City Attorney
and state law requires the City to have an attorney and if Council won’t approve the
contract she can approve them over and over as it’s required by law.

Councilmember Weber noted bringing this issue up before when discussing building
permitting and noted the Mayor had the authority to do a contract and the Mayor’s
response back was to call a special meeting. He added if he understands correctly (needs
to go back and look at the email) that according to the state auditor that’s kind of a red flag
when you are continually doing serial contracts. Mayor Benson commented that she had a
conversation with the state auditor on this and it is ok as ity has to have an attorney.

by Councilmember Pepper to
,126.54. Motion passed 4-

A motion was made by Councilmember Weber andg

:E.

August 4™ and9uly 21 as two
ments were not reflected as

Councilmember Pepper discussef
citizens reached out concerned
accurately as they could be.

There was Council di

to postpne approval of these minutes
give time to go back and listen to the

A motion was mad

A motion was made by Councilmember Morgan and seconded by Councilmember Weber
to postpone action on the July 21%" minutes to the next regular Council meeting on
September 1, 2016. Motion passed 3-2 (Edelman, Deady).

DEPARTMENT REPORTS:

Police - Chief Kiblinger distributed and reviewed with Council the Black Diamond Police
Department Report/Update for August 2016.
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Community Development - Interim Community Development Director Williamson
reported on the Tough Mudder event that is coming to the City. He noted the special
event permit will be coming before Council at their September 1% meeting and distributed
information to Council regarding this event. He urged Council to call him with any
questions they may have as there is a need for Council action at the meeting on September
1,

In addition, Mr. Williamson distributed the DKS claim voucher along with the information
requested during the last Council meeting by Councilmember Morgan and the agreement
of Council if he brought the requested information forward, Council would approve the
payment. He noted following Council’s direction and stated,he is hopeful that there will be
Council action on this tonight.

Councilmember Weber noted appreciating takipg cilmember Morgan’s and his

suggestion and asked if this action needed to
stated there is no legal requirement to have j
motion.

Councilmember Morgan commented on wantin ake 5S¢ %ding authority

A motion was made by Councilmem Jebt tided by Councilmember Edelman
to take the DKS Vouche G [ tion passed with all voting

in favor 5-0.

MAYOR'’S REPOR

Mayor B fiending the next Council meeting to give
an upg attending the SCATBd meeting, one year
celebra discussed attending Chief for a Day and would like to
bring them

working a full time job November and December. She noted attending the Port of
Seattle Tour, Chief for a Day, and the one year celebration of life for Greg Goral.

Councilmember Morgan reported on the budget and financial workshop she attended. She
highlighted topics and points of discussion from this workshop.

Councilmember Edelman reported she attended a meeting on August 11 with the Mayor,
Finance Director and Councilmember Deady to review the vouchers, the one year
celebration of life for Greg Goral, Chamber Luncheon on August 17”‘, Port of Seattle Tour,

and Chief for a Day.
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Councilmember Weber commented that the children from Black Diamond Elementary
School will be attending JJ Smith this school while the new school here in Black Diamond is
being built. He also noted the School District has done a great job in getting that facility
ready for the kids. He thanked the Boys Scouts who were in attendance at the meeting.

Councilmember Pepper commented on the need for a professional parliamentarian at the
Council meetings. She noted having known parliamentary process in different settings and
the need to have a registered parliamentarian so the roles and duties of all can be done.
She also noted needing to work on points of order and other areas and believes it’s
exciting that Black Diamond is getting a new elementary school.

ATTORNEY REPORT: None
PUBLIC COMMENTS: None

ADJOURNMENT: :
A motion was made by Councilmember Edelman and seconded b €o)
to adjourn the meeting. Motion passed withwalbwoting in
at 9:33 p.m.

ncilmember Deady
meeting ended

Carol Benson, Mayor Brenda L. Martinez, City Clerk
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CALLTO ORDER, FLAG SALUTE:

Mayor Benson called the special joiht meeting of the Council and Planning Commission to
order at 6:14 p.m. and led us all in the Flag Salute.

ROLL CALL:

PRESENT: Councilmembers Deady, Edelman, Morgdaz
Planning Commissioners McCain, Ambk ;

at is left and the goal for this
through the Parks, Recreation, Trails and
update which is now its own chapter in

as signi icant changes were made. She noted that just like
iformation is being put into an appendix as this is easier for

Existing Conditions
Ms. Kincaid explained this area includes both active and passive land in the City.

There was lengthy discussion regarding the Regional Park and amenities and whether
those amenities transferred over on to the deed. Ms. Kincaid noted further research needs
to be done to see if this transferred over to the deed for the property. She will work on
getting the deed. It was further noted that this would be discussed at the next meeting on
September 6™ to see if we keep the language in regarding the amenities at the regional

park.
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Ms. Kincaid discussed the other parks the City owns which are reflected in Table 1.
Changes needed in the verbiage and table is to correct that the City owns the gym, not
the Community Center, location of the BMX track. It was discussed the regional park
does not have a picnic area and single track mountain bike; description needs to walking

trail instead of hiking trail.

Ms. Kincaid reported that page three and four of the document list other facilities and
amenities that are not city owned. She noted this is a GMA requirement.

Discussion began on these amenities and where they are located. It was suggested to add
a definition on the location of the Henry’s Ridge Mountain Bike Trails.

PARK TYPES AND LEVEL OF SERVICE (LOS) STANDARD

Ms. Kincaid reported the City’s adopted LOS st tially based” which means
they emphasize access to different types ofp | facilities to ensure all
residents are adequately served. She notef t describes the park
types and what we currently have. She also what the City has

are per population units.

EXISTING NEED

FUTURE NEEDS

Ms. Kincaid noted that fReprevious pages reviewed were a snapshot in time of where are
today and this section discusses what is projected for 2035. She also noted in the
Development Agreement the Master Developer is obligated to provide recreational
facilities based on the City’s adopted LOS standards. She referred to Tables 7 and 8 where
it shows the requirements for the MPDs recreational facilities. It was suggested to add
language to the last column in Table 7 that this is at the City’s discretion.

In addition, Ms. Kincaid reported that the MPDs are required to dedicate at least 50% of
their total area to open space, except as modified by historic agreements as ash the Black

Diamond UGA Agreement.
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8.5.1 Parks, Recreation, and Open Space Concepts, Goal, Objectives, and Policies

Ms. Kincaid referred to the Goals and Polices that are currently in the Comprehensive Plan
and discussed with Council if they are still relevant.

Goal Foster and support the stewardship of natural resources throughout the
community in the form of parks, open space, and recreation to serve the needs of
the City’s residents. Need to add trails.

Ms. Kincaid noted needing to restate the objectives as policies to be consistent in
the document.

passive, developed, and

Objective CF-6: Parks should include a variety o

ecology should be
olicy “Area’s natural

eation facilities that are
ents of the population. Change

attractive, safe, functional, &
“available” to “accessible”.

hich will connect the City’s
grpanville with an integrated
er, and a state trail

Policy CF-6
histaric dis
King County regio

system along the'@

Policy CF-9: Current Parks, Recreation, and Open Space LOS guidelines include:

Old LOS. It was discussed this will have language on the new standards.

Police CF-10: Maintain an up-to-date Parks Plan. OK.

Ms. Kincaid thanked everyone for their input and noted the next joint meeting on the
Comp Plan update will be September 6, 2016 at approximately 6:10 p.m.
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ADJOURNMENT:

There was a motion and a second to adjourn the meeting. Motion passed with all voting in
favor.

The meeting was adjourned at 8:11:29 p.m.

ATTEST:

Carol Benson, Mayor Martinez, City Clerk
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CALLTO ORDER, FLAG SALUTE:

Mayor Benson called the regular work session meeting to order at 6:00 p.m. and led us all
in the Flag Salute.

ROLL CALL:

Weber and Pepper.
scall.  Councilmember
ouncilmember Deadizentered the meeting

PRESENT: Councilmembers Deady,
(Councilmembers Deady and Weber were,
Weber entered the meeting at 6:10 p.m. &
at 6:21 p.m.)

ABSENT: None

Staff present: Andy and Interim Community
Development Directopagid /}l; Finance Director; Rob
Reed, Milton IS; S ¢ Ranager; Chief Smith and Chief

23

Barlow; Brenda L.

DRAFT QVENIEN :GENERAL GOVERNMENT CAPITAL

the meeting and noted tonight’s meeting is an
Capital Projects portion of the draft Capital
ed the meeting over the Finance Director Miller.

Finance Director Milleg 'd the order for tonight’s meeting and noted that following
the presentation she wol{grgo over the financial aspect for balancing the plan along with
the calendar outlining the steps for adoption of the plan. She noted directors are here
tonight to go over their individual projects in respect to timeline and funding.

PARKS DEPARTMENT

Capital Projects/Program Manager Hanis reviewed and discussed with Council the
following park projects:

P1 — Ginder Creek Trail and Site Restoration (Councilmember Weber entered the meeting
at 6:10 p.m.)

Black Diamond City Council Special Meeting Minutes — August 25, 2016
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P2 — Grant Matching Funds

P3 — Park Plan Update

P4 — Pond to Park Improvement — Eagle Creek

P5 — Boat Launch Park Shoreline Stabilization

P6 — Cemetery -New Niche Wall (Councilmember Deady entered the meeting at 6:21 p.m.)

P7 — Rehabilitate East Ginder Creek Property

Finance Director Miller reviewed with Council the Parks Department Capital Project
Summary page of the plan.

FIRE DEPARTMENT

Fire Chief's Smith and Barlow reviewed and discugs ith Council the following fire

department projects:

F1 — Replace Primary Fire Engine (2000)
F2 — Replace Reserve Engine (1986)
F3 — Replace Aid Car (1994)

F4 — New Fire Station and Equipment

Finance Director N
Project Summary pa

POLICE DEPARTMENT

Chief Kiblinger reviewed and discussed with Council the following police department
projects:

L1 — Police Technology
L2 — Patrol Car Replacement Plan
L3 — Police Radio Replacement

Black Diamond City Council Special Meeting Minutes — August 25, 2016
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Finance Director Miller reviewed with Council the Police Department Capital Project
Summary page of the plan.

In closing Finance Director Miller reviewed the General Government Departments
Summary page for the 2017-2022 plan. She highlighted the percentages for each
department and discussed the REET 1 analysis summary page along with the proposed
calendar outlining the next steps for adoption of the plan.

MDRT/Ec Dev/Interim Community Development Director Williamson discussed with
Council the fire impact fees the City will receive (i.e. Black Diamond Elementary School

project) and noted this money is directly related to growth.

ADJOURNMENT:

A motion was made by Councilmember Edelmz
to adjourn the meeting. Motion passed wit

Carol Benson, Mayoy artinez, City Clerk
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CALL TO ORDER, FLAG SALUTE:

Mayor Benson called the regular meeting to order at 7:00 p.m. and led us all in the Flag
Salute.

ROLL CALL:

PRESENT: Councilmembers Deady, Morgan, B and Pepp€t

ABSENT: Councilmember Edelman (excuse

Development Director/MDRT/Ec D) . K hatterson, Police Ofﬁcer; David
Linehan, City Attorney, and Brenda ) =

WHEREAS,

WHEREAS,

essential to achieving healthy lifestyle, both physically and emotionally; and

WHEREAS, we must encourage relatives and friends of people with mental and/or
substance use disorders to implement preventive measures, recognize the
signs of a problem and guide those in need to appropriate treatment and

recovery support services; and

WHEREAS, an estimated 400,000 people in King County are affected by these
conditions; and
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WHEREAS, to help more people achieve and sustain long-term recovery, the U.S.
Department of Health and Human Services (HHS), the Substance Abuse and
Mental Health Services Administration (SAMHSA), the White House Office of
National Drug Control Policy (ONDCP), the King County Behavioral and
Recovery Division, and the City of Black Diamond invite all residents of Black
Diamond to participate in National Recovery Month (Recovery Month);

NOW, THEREFORE, |, Carol Benson, Mayor of the City of Black Diamond, on behalf of the
Black Diamond City Council, call upon Black Diamond residents to observe the month of

A motion was made by Councilmember Dead¥Zat ember Morgan
4-0.

PUBLIC COMMENTS:

Judy Goodwin, Bla )
, 2) What's happening on the

d 3) Any idea of when the comprehensive

Item 1 - Claim Checks — September 1, 2016 - No. 43850 through No. 43896 and EFTs in the
amount of $91,400.68

A motion was made by Councilmember Morgan and seconded by Councilmember Weber
to move the claim checks from the consent agenda and place them at the end of the

meeting. Motion passed 3-1 (Deady).

It was clarified that the August 18" minutes will be item no. 12 under new business and
the claim checks will be item no. 13 under new business.

PUBLIC HEARINGS: None
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UNFINISHED BUSINESS:

Item 3 - July 21, 2016 Minutes

A motion was made by Councilmember Pepper and seconded by Councilmember Morgan
to table the July 21, 2016 minutes. Motion passed 3-1 (Deady).

NEW BUSINESS:

Item 5 — AB16-048, Resolution App
0014

session will be in acco With RCW 42.30.110(1)(i) to discuss litigation risks associated
with an indefinite delay in&pproval of the project. He noted this is just a recommendation
for the Mayor and Council’s consideration.

ltem 6 — AB16-049, Resolution Authorizing an Agreement with Parametrix, Inc. -
Surveying Services for MDRT

MDRT Director Williamson reported as the director of this team and per the contract which
is a 15 year binding contract his department has special needs such as surveying, traffic,
civil etc. He added the contracts before Council will allow him to fulfill his obligations on

the Development Agreement.
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There was Council discussion on the contract.

A motion was made by Councilmember Morgan and seconded by Councilmember Pepper
to table this item.

MDRT Director Williamson stated he is playing by the Council rules and is here for a first
reading; not for a table. Discussion continued with the focus being the process for a first

reading.

MDRT Director Williamson stated for the record that he is fulfilling his obligation under the
development agreement by bringing these contracts for a first reading to the Council in
enough time to be passed so staff can continue their waf and not be in violation of the
development agreement, but if Council tables it and pdiatowing when it will come off the
table that is not in the spirit of what the developmegii 3ments says that we will work in
the spirit of collaboration to timely expedites

inspections on time. He again stressed he
Council rather than to table it when we dg

s and added he is asking
me back, if you would
age and have a
band he can fine
seems to be W the spirit of
ed he is asking if Council can set
en those two weeks he can
ffered that as a suggestion

ncilmember Morgan proposing to do an
han noted that the contracts are essentially

Engineering Services for the MDRT

MDRT Director Williamson suggested to be expeditious tonight that Council do a blanket
motion to table all the contracts related to the MDRT if that is what they want to do. Mr.
Williamson went on the record to make very clear that the staff recommends that the
Council accept this as their first reading on each one of these contracts and that staff has
met Council’s timely requirements and they are set for the second reading. So he as a staft

member has met his legal obligation.
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A motion was made by Councilmember Pepper to table the rest of these and taking into
consideration what Mr. Williamson has expressed very clearly for the record.

Councilmember Pepper withdrew her motion.

MDRT Director Williamson clarified for the record that the items to be tabled are (AB16-
049, Parametrix Surveying contract was preciously tabled):
s AB16-050 — Resolution Authorizing an Agreement with Parametrix, Inc. - Traffic

Eng. Svc. - MDRT
e AB16-051 — Resolution Authorizing an Agreement with RH2 - Civil — MDRT

e AB16-052 — Resolution Authorizing an Agregd with Perteet —Environment-
MDRT

e AB16-053 — Resolution Authorizing an A HWA Geosciences — MDRT

and would like to get this
of the comprehensive plan with
re tonight to see if the contract can be
il to provide the guidance to move this

ast the information.

ZF

ember Deady to adopt a resolution authorizing the Mayor
to sign a Professional Jices Agreement with DKS Associates. (Motion died due to
motion to table which takes precedence)

A motion was made by Councilmember Pepper and seconded by Councilmember Weber to
table this item. Motion passed 3-1 (Deady).

At 8:22 p.m. Mayor Benson announced a 10 minute executive session in accordance with
RCW 42.30.110(1)(i) to discuss potential litigation with legal counsel regarding the
contracts and the Jones Lake Road Overlay Project. Councilmember Deady and Mayor
Benson attended the executive session with City Attorney Linehan. Councilmembers
Morgan, Weber and Pepper declined to attend.
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Mayor Benson called the meeting back to order at 8:32 p.m.
Item 12 — Minutes - Council Meeting of August 18, 2016
Councilmember Pepper stated that they would like to table the minutes.

City Attorney Linehan stated that Council is required to have minutes and tabling them
implies that they may never come back; this would be a legal violation to not have
published minutes. He noted he is not saying they don’t have the right to table them, but
with the advanced warning that failing to bring them off the table creates a lack of minutes
of a public meeting which are required under the law.

the amount of $91,400.68

Mayor Benson answered questio
checks on the agenda for approval.

COUNCIL REPORTS

Councilmember Deady reported attending the Fire Ad Hoc committee meeting and a
meeting with Mayor Benson and Finance Director Miller to review the vouchers.

Councilmember Morgan — no report.

Councilmember Weber stated whether it is good, bad, or indifferent he appreciated
citizens coming out and if business was being conducted the meetings would be a lot
shorter. He commented on hoping the weather cooperates with Labor Days and stated at

no time was there any intent not to support Labor Days.
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Councilmember Pepper talked about the Council powers as referenced by the Association
of Washington Cities (AWC) and Municipal Research and Services Center (MRSC) and
thanked everyone for coming out tonight.

ATTORNEY REPORT: None

PUBLIC COMMENTS:

Leslie Coulee, Black Diamond asked Councilmembers Weber, Pepper and Morgan about a
meeting the three convened at the Black Diamond Bakery Geffee Shop and what was the

purpose.

Terry Yankovich, Black Diamond commented that s{j
Councilmembers believe what they are doing is&

far she hasn’t been.

Andrew Williamson, representings
at the City have signed cards to beg

gs worked in the past with
ment could be going on today and the
madge having concerns with the way

previous Councils and
public can

embers regarding Council Committees and the meetings
Council Rules of Procedure.

ADJOURNMENT:
A motion was made by Councilmember Weber and seconded by Councilmember Pepper to

adjourn the meeting. Motion passed with all voting in favor (4-0). The meeting ended at
9:19 p.m.

ATTEST:

Carol Benson, Mayor Brenda L. Martinez, City Clerk
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CITY COUNCIL City of Black Diamond

Post Office Box 599
AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: November 3, 2016 AB16-062A
Mayor Carol Benson

Resolution authorizing the Mayor to sign City Administrator

the Collective Bargaining Agreement and City Labor Attorney Peter Altman X

Memorandum of Understanding City Clerk — Brenda L. Martinez

between the City of Black Diamond and Com Dev/Nat Res — Andy Williamson

the Black Diamond Police Officers Finance — May Miller

Associations MDRT/Ec Dev — Andy Williamson

Cost Impact (see also Fiscal Note): $ Police — Chief Kiblinger

Fund Source: -- Public Works — Seth Boettcher

Timeline: Court — Stephanie Metcalf

Agenda Placement: [X] Mayor [X] Two Councilmembers [ ] Committee Chair [_] City Administrator

Attachments: Resolution No. 16-XXXX; Collective Bargaining Agreement (Exhibit A) clean and redlined
versions; Memorandum of Understanding

SUMMARY STATEMENT:

Action on this item failed at the Oct 20" meeting. A motion for reconsideration at the November 3™
meeting passed; therefore a new resolution is being brought forward.

Councilmembers Deady and Edelman have requested this item to be placed on the agenda.

The City’s negotiating team consisting of Peter Altman, Summit Law Group, City Clerk/HR
Manager Brenda Martinez and Police Chief Jamey Kiblinger were able to reach a tentative
agreement with the Association for a new three (3) year Collective Bargaining Agreement
(“CBA”) effective January 1, 2017 through December 31, 2019. The Association has approved
the CBA and the City’s negotiating team is recommending ratification by the City Council.

FISCAL NOTE (Finance Department): The new Collective Bargaining Agreement was negotiated
as directed by the City Council with minimal impact to the City of Black Diamond over the term
on the agreement.

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Resolution No. 16-XXXX (Clerk to assign
number after adoption), authorizing the Mayor to sign the Collective Bargaining
Agreement and Memorandum of Understanding between the City of Black
Diamond and the Black Diamond Police Officers Association.




RECORD OF COUNCIL ACTION

Meeting Date Action Vote

Oct 20, 2016 Motion to adopt. Failed 2-3 (Morgan, Weber, Pepper)

Nov 3, 2016




RESOLUTION NO. 16-XXXX

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BLACK
DIAMOND, KING COUNTY, WASHINGTON, AUTHORIZING THE
MAYOR TO SIGN THE COLLECTIVE BARGAINING AGREEMENT
BETWEEN THE CITY OF BLACK DIAMOND AND BLACK DIAMOND
POLICE  OFFICERS ASSOCIATION ALONG WITH THE
MEMORANDUM OF UNDERSTANDING

WHEREAS, the Black Diamond Police Officers Association (the “Association”) is the authorized
bargaining representative for the Black Diamond Police Officers; and

WHEREAS, the Association was formed in 2008; and
WHEREAS, the current agreement will end December 31, 2016; and

WHEREAS, the City negotiating team has reached tentative agreement with the Association for a
new three year Collective Bargaining Agreement (“CBA”) effective January 1, 2017 through
December 31, 2019 (attached hereto as Exhibit A) and the City negotiating team has
recommended that the Council ratify the CBA; and

WHEREAS, the Association has executed the CBA along with the Memorandum of Understanding
(MOU); and

WHEREAS, The Council has reviewed the CBA and Memorandum of Understanding and finds it is
in the best interests of the City and its employees to authorize the Mayor to execute the CBA and
MOU;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND, WASHINGTON,
DOES RESOLVE AS FOLLOWS:

Section 1. The City Council hereby authorizes the Mayor to execute the CBA as attached hereto
as Exhibit A.

Section 2. The City Council herby authorizes the Mayor to execute the MOU, as attached hereto
as Exhibit B.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND, WASHINGTON, AT A REGULAR
MEETING THEREOF, THIS 3RD DAY OF NOVEMBER, 2016.

Carol Benson, Mayor
Attest:

Brenda L. Martinez, City Clerk
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by and between
CITY OF BLACK DIAMOND
and
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AGREEMENT BETWEEN
CITY OF BLACK DIAMOND
and
BLACK DIAMOND POLICE OFFICERS ASSOCIATION (F.O.P.)

THIS AGREEMENT is made and entered into by and between the City of Black
Diamond, hereinafter referred to as the "Employer" or the “City,” and the Black Diamond
Police Officers’ Association (F.O.P.), hereinafter referred to as the "Association."

PREAMBLE

WHEREAS, it is the purpose of this agreement to maintain a high level of performance
in the operation of the Black Diamond City government, together with promoting
efficiency, initiative, and harmonious relations between the Employer and the
Association, and to provide for the rights, well-being, and security of the parties
involved; and

WHEREAS, the parties have agreed to certain terms and conditions of wages, hours,
and conditions of employment for employees of the Employer as listed herein and wish
to reduce the agreement to writing.

NOW, THEREFORE, BE IT MUTUALLY AGREED TO AS FOLLOWS:

ARTICLE 1 - RECOGNITION

1.1 The Employer recognizes the Association as the sole collective bargaining agent
for all regular full time and regular part time commissioned law enforcement
officers of the Police Department, including sergeants, and excluding
supervisors, confidential employees, and all other employees.

ARTICLE 2 - ASSOCIATION SECURITY

2.1 The Employer agrees that all employees covered under this agreement who
have been in the employment of the Employer for thirty (30) days or more, shall
become and remain members of the Association in good standing.

2.2 The Employer further agrees that all new employees hired subsequent to the
date of signing of this agreement shall, as a condition of employment, after thirty
(30) days of employment, become and remain members of the Association in
good standing.

2.3 Inthe event an employee member of the Association as defined in Article | of this
agreement who joins the Association fails to maintain his membership in the
Association in good standing therein, by regular payment of dues, the
Association will notify the Employer, in writing, of such employee's delinquency.
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2.4

2.5

2.6

2.7

3.1

3.2

3.3

The Employer agrees to advise the employee that his employment status with
the Employer is in jeopardy, and that failure to meet his membership obligation of
payment of dues will result in termination of employment within five (5) days
following the next regular payroll payment date.

The Employer will furnish the Association on a current basis notice of all
permanent and permanent part time employees as defined in Article | who have
been hired, rehired, transferred, laid off or terminated.

Nothing in the above sections will interfere with the employee's rights under RCW
41.56.122 of the Public Employee's Collective Bargaining Act. Nothing in this
Agreement shall deprive employees covered by this Agreement the right of non-
association based on bona fide religious tenets or teachings of a church or
religious body of which such employee is a member. Such employee shall pay
an amount of money equivalent to regular Association dues to a non-religious
charity or to another charitable organization mutually agreed upon by the
employee affected and the Association. The employee shall furnish written proof
that such payment has been made. If the employee and the Association do not
reach agreement on such matter, the Public Employment Relations Commission
shall designate the charitable organization.

The Association agrees to defend, indemnify, save and hold the City harmless
from, for and against any and all claims arising from the application of this article.

If the Employer schedules a Collective Bargaining Agreement negotiation
meeting during the scheduled shift of the Association member that represents
the Association, then that member may attend the meeting, in paid status,
provided the member remains ready to respond to emergency call out at all
times. Any other Association members that attend the meeting, other than the
one designated representative, shall do so in an unpaid status.

ARTICLE 3 - CHECK-OFF OF DUES

The Employer agrees to deduct Association dues from the wages of each
employee as qualified in Section 3.2 below. The Employer agrees to forward
such dues to the account of the Association monthly.

The Employer shall only deduct Association dues from the wages if all of the
employees in the bargaining unit each sign an authorization card to that effect,
copies of which shall be given to the Employer and the Association for
certification purposes.

The Association agrees to defend, indemnify, save and hold the City harmless
from, for and against any and all claims arising from the application of this article.
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4.1

4.2

5.1

5.2

53

5.4

ARTICLE 4 - WORK SCHEDULE

Establishing and changing the work schedule is a management right. Generally,
the regular work schedule shall consist of the “4/10” work schedule: A work day
shall consist of ten (10) consecutive hours including time for lunch when the
employee is on call during the lunch period. The Chief of Police has the right to
assign an alternate work schedule for employees when assignments, special
duties, training, vacations, sick time, and other circumstances preclude the use of
the regular work schedule. Absent an emergency, or the circumstances
described above, the Employer shall notify the Association in writing, no less
than 14 calendar days before a change in the regular work schedule (i.e. 4-10’s
vs. 5-8s). If the Association provides written notice within the 14 day period that
it wishes to discuss the change before it is implemented, then the Employer
agrees not to implement the change for 30 more days in order to give sufficient
time to confer with the Association.

The parties may, upon mutual consent, meet and discuss alternative work shifts.

ARTICLE 5 - OVERTIME

Overtime shall be defined as all hours worked beyond forty (40) hours from
between 2400 hours on Saturday to 2359 the following Saturday. Hours of work
shall include sick leave, vacation, compensatory time, holiday and any other City
provided leave. Voluntary shift swapping shall not result in the payment of
overtime. Training time shall be considered compensable hours of work.
Training time consisting of more than seven (7) hours in a day shall constitute a
regular work day for compensation purposes, regardless of whether the time
spent is more or less than the regular work day. For example, if the training lasts
7 1/2 hours, the Employee will be compensated for 10 hours if they normally
work a 10 hour shift. If the training lasts 11 hours the Employee would be
compensated for 10 hours if they normally work a 10 hour shift.

Except as specifically modified herein, the Employees shall be entitled to all of
the benefits in the Fair Labor Standards Act.

Employees on their day of rest that are subpoenaed to appear in court on a
criminal case, or called back to work, shall be compensated at a minimum of
three (3) hours at the overtime rate of pay.

Officers not notified of a cancellation of a scheduled criminal court appearance
within twelve (12) hours of the scheduled appearance shall be compensated at a
minimum of three (3) hours at the overtime rate of pay, only if they called the
Court the day before and were advised that their Court appearance was still
required. ]
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5.9

5.6

5.7

6.1

6.2

6.3

Department wide meetings are not subject to the call back minimum set forth
above, and Employees required to attend department wide meetings will be paid
the appropriate rate of pay for actual time spent in the meeting, with a two hour
minimum. Training for all employees may be conducted during the department
meetings.

Any employee, if agreed to by the Employer, may elect to accrue compensatory
time off at the rate of time and one-half (1.5) in lieu of overtime payments up to a
maximum accumulation of forty (40) hours. Requests to utilize accrued
compensatory shall be made to the Chief or their designee. Requests to utilize
compensatory time off shall be granted in accordance with the Fair Labor
Standards Act.

Effective the signed date of this Agreement, at the start of each calendar month,
sergeants of the Department shall receive two (2) hours of compensatory time
off. Compensatory time off under this Section is provided as the exclusive
compensation for time spent by sergeants responding to work-related telephone
calls during off-duty hours, provided, however, that sergeants who are called
back to work after receiving an off-duty telephone call shall be paid as provided
elsewhere in this Agreement. Sergeants shall normally use the two (2) hours of
compensatory time off provided under this Section in the month that they are
earned, but may elect to accrue a maximum of four (4) hours. Compensatory
time off provided under this section shall be treated and recorded separately from
the compensatory time off provided under Section 5.6 of this Article.

ARTICLE 6 - HOLIDAYS

Each full time Employee shall receive 110 hours of holiday time in lieu of
holidays. If the City recognizes more than 11 holidays in a year as official
holidays, then this allotment shall increase by 10 hours for each additional
recognized holiday. Holiday time may be used before or after vacation time, and
must be used in the calendar year in which it is received. There will be no carry
forward of holiday time. This allotment amount shall be prorated for regular part
time employees based on the percentage of a fulltime shift that they normally
work. An Employee who works on a holiday or any portion thereof shall be
compensated at the overtime rate. Provided, if, during the holiday, an Employee
is called to duty, he shall be compensated at the double time rate.

For Employees who do not work a full year, their prorated share of holiday time
will be based on a percentage of time worked which will be established through
the date of employment and determined by the Employer.

An Employee may carry over to the following calendar year up to 40 hours of
holiday time.
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71

7.2

7.3

8.1

ARTICLE 7 - VACATIONS

Vacation shall be given as an additional employment benefit. Vacation may be
taken as earned according to the following schedule:

Date of hire through 5 years 8 hours per month
Beginning of 6" through 9" year 10 hours per month
Beginning of 10" through 15" year 12 hours per month
Beginning of 16" through 19" year 14 hours per month
Beginning of 20™ vyear and 16 hours per month
thereafter

Vacation time is accrued from the date of hire, but cannot be used, until
successfully completing six (6) months of employment.  Accrued vacation shall
not exceed 240 hours at any time.

Vacation Bid Process: Employees shall choose vacation by rank and then
seniority within the rank. The annual shift bid shall take place first, followed by
the annual vacation bid, which spans two weeks and typically takes place during
the last two weeks of November. During the annual vacation bid, employees
may bid for up to eighty (80) hours of vacation each. Following the annual
vacation bid, the paid leave calendar shall remain open for bidding, by rank and
then seniority within the rank, for seven (7) calendar days, typically beginning on
December 1 and ending on December 7. Thereafter, vacation shall be
scheduled on a “first come — first served” basis. The calendar dates for bidding
may be adjusted by the Employer based on a delay with issuance of the final
budget, although the total days for bidding shall not be reduced. Once
scheduled, vacations shall not be cancelled absent an actual emergency. Only
one Employee can be on vacation at any time, unless the Chief of Police
determines staffing needs can be adequately met.

Employees shall not be able to bid a vacation on January 1, July 4™ Labor Day,
Thanksgiving, the day after Thanksgiving or Christmas Day. Provided, nothing
prohibits the Department from granting leave on one of those dates by seniority if
staffing levels otherwise permit.

Employees shall receive all accrued vacation at the time of termination, provided
vacation earned during the year of termination shall be prorated.

ARTICLE 8 - SICK LEAVE

Employees of the police department shall accrue sick leave at the rate of eight
(8) hours per month with a maximum accrual of one thousand forty (1,040) hours.
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8.2

8.3

8.4

8.5

8.6

8.7

Sickness or disability shall be reported to the department head or the immediate
supervisor at least four (4) hours prior to commencement of the employee's
workday, or as soon thereafter as practicable. The employee may be required to
provide proof of illness. Any employee who utilizes more than three (3) separate
work days of sick leave either immediately prior to, or immediately following, their
normal weekend (weekly days off) or holiday, may be required to provide a doc-
tor's certificate for every subsequent sick hours taken during the remainder of
that year.

Employees noted in 8.1 above are entitled to use sick leave for only a bona fide
illness or injury, quarantine due to exposure to contagious diseases, any physical
treatment or examination including medical, dental or ocular. Employees may
also use sick leave for illness or injury to the employee's spouse or minor child,
requiring the employee's attendance and/or care. Employees shall make
reasonable attempts to schedule routine medical, dental and vision care
appointments during their off-duty time so as to not impact department staffing
levels. Emergency and last minute appointments shall be approved by the
immediate supervisor not an Association member, or Police Chief.

Sick leave may also be used for parents, including “step”, who do not live in the
employee’s household, under circumstances defined as serious or extreme
and/or life threatening.

Employees entitled to sick leave who have exhausted their sick leave accrual
may use accrued vacation.

Time off for medical purposes shall be charged against sick leave for actual time
used only.

If an employee retires from the City, meeting LEOFF plan requirements, that
employee is eligible to cash out 25% of their sick leave balance at their current
straight time rate.

Leave Provided by Applicable Statutes.

The Employer will provide eligible employees with all family and medical leave,
pregnancy disability leave, military leave, and other paid and unpaid leave
required by state and federal law, including:

a) Family and Medical Leave (29 U.S.C. § 2601 et seq. and RCW 49.78).

b) Family Care Act Leave (RCW 49.12.265).

c) Pregnancy Disability Leave (RCW 49.60).

d) Leave for Victims of Domestic Violence, Sexual Assault, and Stalking
(RCW 49.76).

e) Leave for Spouses of Deployed Military Personnel (RCW 49.77).

f) Military Leave for Public Employees (RCW 38.40.060).
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8.8

8.9

9.1

9.2

g) Leave for Certain Emergency Services Personnel (RCW 49.12.460).

Leave eligibility, benefits, and requirements will be determined by applicable
state or federal law and will be administered according to the City of Black
Diamond Personnel Manual. In the event any provisions of the City of Black
Diamond Personnel Manual conflict with state or federal law, then the terms of
the state or federal law shall apply.

Employees injured on duty who receive Labor and Industries compensation shall
be permitted to sign over the L&l check to the City and receive their regular
compensation provided for under the Agreement. Employees shall not exhaust
sick leave while on L&l status.

Association members shall be permitted to donate accrued, but unused, vacation
or sick leave to other employees in accordance with City policy, as stated in the
City of Black Diamond Personnel Manual. The parties recognize that the City will
amend its current donation policy to reflect that donated hours will be converted
into cash, and then converted into a proportionate share of hours for the
employee receiving the donation, to account for pay disparities between the
donating and receiving employees. Beyond this change, the City agrees to
bargain the impacts of any subsequent policy revision that materially impacts
Association members.

ARTICLE 9 - BEREAVEMENT LEAVE

Employees are eligible to receive up to five (5) days of paid bereavement leave
for the death of an immediate family member. The specific length shall be
determined by the Chief. In addition, employees are guaranteed an additional
three (3) days of paid bereavement leave for attendance at the funeral of an
immediate family member located more than 500 miles away. In the event an
employee’s spouse or child dies, the Chief has the discretion to allow the
employee to use accrued sick, vacation, or holiday leave for purposes of
extended bereavement. All leave taken under this Article shall be used within
thirty (30) days of the date of death.

For purposes of this section, “immediate family member” includes spouses,
children, stepchildren, foster children, siblings, grandparents, parents of
employees or parents of employees’ spouses, grandchildren, and any other
familial inhabitants of employees’ households.

Employees may be excused by the Employer to attend the funeral of deceased
fellow employees as leave with pay.

ARTICLE 10 - JURY DUTY
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10.1 An employee serving on a jury of a federal, state, or municipal court shall be
granted leave from City employment to the extent required by such service, and
shall be paid during such leave the difference between his/her regular salary and
the amount paid by the Court for such duty. In order to be eligible for such
payments, the employee must furnish a written statement from the appropriate
public official showing date and time served and the amount of jury pay received.
The employee shall submit to the City the money received for such services
performed during City time. This benefit shall be expanded or diminished based
upon changes in applicable federal or state law, and the impacts shall not be
negotiated.

ARTICLE 11 - OTHER LEAVES

11.1  The Employer provides military leave in accordance with RCW 38.40.060. Leave
eligibility, benefits, and requirements will be determined by applicable state law
and will be administered according to the City of Black Diamond Personnel
Manual. In the event any provisions of the City of Black Diamond Personnel
Manual conflict with state law, then the terms of the state law shall apply.

11.2 The Employer may grant a regular employee a leave of absence without pay for
a period not to exceed ninety (90) days, in the sole discretion of the Employer.
No leave of absence without pay shall be granted except upon written request of
the employee. Whenever granted, the leave shall be in writing and signed by the
Employer, and a copy filed with the department head. Upon expiration of a
regularly approved leave without pay, the employee shall be reinstated in the
position held at the time leave was granted without loss of seniority status,
excepting that the time on leave will be deducted from his total service to
determine seniority. Failure on the part of the employee on leave without pay to
report promptly at the expiration of the leave shall result in automatic termination
of employment. The Employer may, in exceptional circumstances and in its sole
discretion extend leave beyond ninety (90) days but reinstatement cannot be
guaranteed. The Employee shall be responsible for paying in advance all health
insurance premiums during the absence without pay. Failure to do so is grounds
for denying the leave of absence.

11.3 Pursuant to RCW 1.16.050(3), each employee is entitled to two (2) unpaid
holidays per calendar year for a reason of faith or conscience or an organized
activity conducted under the auspices of a religious denomination, church, or
religious organization. Leave will be provided in accordance with Washington
law and the City of Black Diamond Personnel Manual. In the event City policy
conflicts with Washington law, then the minimum requirements of Washington
law shall apply.

ARTICLE 12 - SENIORITY
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12.1  Seniority is the length of continuous employment in each rank of an employee
with the Employer in the police department.

12.2 Seniority shall be broken only by resignation, discharge, retirement, layoff of
more than six (6) months, or failure to return in accordance with the terms of a
leave of absence or when recalled from layoff.

ARTICLE 13 - PROMOTIONS, DEMOTIONS AND TRANSFERS

13.1 Promotions, non-disciplinary demotions and transfers will be carried out in
accordance with Civil Service Commission rules, regulations and statutes.

ARTICLE 14 - LAYOFFS AND RECALL

14.1 Layoffs will be conducted in reverse order of seniority by rank. Recall from layoff
shall be done in order of seniority, with the most senior employee within a rank
being recalled first. Seniority shall be defined as the total length of service with
the Department. As a mandatory condition of reinstatement, an employee
subject to recall must be qualified to hold his/her position at the time of recall.

14.2 The period for recalling a laid-off employee shall be limited to twelve (12) months
beginning on the date of the layoff. The Employer reserves the right to extend
the twelve (12) month period at its discretion. It is the responsibility of a laid-off
employee to provide current contact information to the Employer. If the Employer
has difficulty contacting a laid-off employee, it may request assistance from the
Association. Failure of an employee to report for reinstatement within ten (10)
days of notification of job availability shall result in loss of seniority and, at the
Employer’s discretion, may result in the forfeiture of the right to reinstatement.

ARTICLE 15 - HEALTH & WELFARE - DENTAL - VISION - PRESCRIPTION DRUG -
PENSION - LIFE INSURANCE

15.1 The City shall provide all full-time employees and their dependents the option of
enrolling in one of two health plans offered by AWC. The first plan is AWC
HealthFirst 250 plan with AWC Plan “A” dental insurance. The second plan is
AWC Group Health $20 Co-Pay Plan 3. The vision and orthodontia plans
currently offered by AWC (subject to change by AWC) are the following:
(1) Vision Service Plan — Full Family, $25 Deductible; and (2) Orthodontia —
Plan V. All employees agree to add both vision and orthodontia plans at their
sole expense. Employees also have the option of adding any other benefits
offered by AWC through the plans at their sole expense.

15.2 Prior to this Agreement, using 2016 rates, employees paid the following
cost-share towards premiums under the previous health plans:

2016 AWC HealthFirst Cost-Sharing Premiums

Collective Bargaining Agreement
2017 - 2019 Page 9 of 21



15.3

15.4

15.5

16.1

(based on $50 per month, plus percentage of premium)

Employee only $91.97

Employee + Spouse $134.46
Employee + Spouse + 1 Child $155.37
Employee + Spouse + 2 or more Children $173.62
Employee + 1 Child $112.88
Employee + 2 of more Children $130.33

2016 Group Health $10 Co-Pay Plan 2 Cost-Sharing Premiums
(based only on percentage of premium)

Employee only $43.81
Employee + Spouse $87.11
Employee + Spouse + 1 Child $109.40
Employee + Spouse + 2 or more Children $131.73
Employee + 1 Child $66.13
Employee + 2 of more Children $88.46

Effective January 1, 2017, employees shall move to AWC HealthFirst 250 and
AWC Group Health $20 Co-Pay Plan 3. Employees shall continue paying the
rates listed above, plus 50% of the annual premium increase for the plan they are
enrolled in. For example, if 2017 premiums for AWC HealthFirst 250 increase
4.5% then employees shall pay 50% of the increase and the City shall pay the
remaining 50%. This 50/50 split of annual premium increases shall apply each
year.

The City has the right to change health and welfare plans and carriers, but
agrees that it shall negotiate the impacts of the changes. If the City anticipates
changing a benefit from the plan specified above, it shall give the Association no
less than thirty (30) days notice so that the parties may meet and discuss other
possible alternatives.

For each Employee that is a member of WACOPS the Employer shall pay the
annual premium for the life and disability policy offered by WACOPS.

The Employer shall make pension contributions required by statute to the State
of Washington, Department of Retirement Systems under the Law Enforcement
and Firefighters (LEOFF) Plan.

ARTICLE 16 - DISCIPLINARY PROCEDURES

The Employer may discipline or discharge an employee for just cause inclusive,
but not limited to, those causes set forth in the Civil Service Rules and
Regulations.
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16.2

16.3

16.4

16.5

16.6

Disciplinary action or measures may include the following:

Verbal Warning

Written reprimand

Reassignment that results in an adverse economic impact
Suspension without pay

Demotion

Discharge

Tmoow>

Progressive discipline is generally preferred, but not required, as it is intended to
give notice of inappropriate conduct and to afford the Employee an opportunity
to improve performance. The level or degree of discipline imposed shall be
appropriately based on an employee’s prior record of service, length of service,
severity of offenses and prior record of discipline. Certain types of conduct do
not require progressive discipline, and may justify an initial higher level of
discipline, or even immediate discharge.

When the Employer determines the circumstances are such that retention of the
employee will likely result in the disruption of Employer services, damage to or
loss of Employer property or be injurious to the employee, fellow employees or
the services provided by the Employer, the Employer may immediately suspend
with pay, depending on the circumstances. In such cases the facts supporting
the circumstances will be made available to the employee by the Employer not
later than three (3) working days after the action became effective.

The provisions of this article shall not apply to newly hired employees serving a
probationary period. Consistent with Civil Service rules, the probationary period
shall be twelve (12) months from police academy graduation date, not in any
case to exceed eighteen (18) months from date of hire. Probationary employees
shall work under the provisions of this agreement but shall be only on a trial basis
during which period they may be discharged without cause and without any
recourse. Employees on probationary status shall be eligible for the twelve (12)
month step increase under conditions cited in Article XXIV, Section 24.2 of this
agreement.

The employee and the employee's Association representative with the
employee's written authorization shall have the right to inspect the full contents of
his/her personnel file. No disciplinary document may be placed in an employee’s
personnel file without the employee having been first notified of said disciplinary
document and given a copy. An employee who disagrees with the validity of any
disciplinary document added to the file shall have the opportunity to challenge
said complaint under the grievance procedure herein, other than verbal or written
reprimands, which shall not be subject to the grievance process. In the case of a
written reprimand or higher form of discipline, the employee may provide a
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written response within thirty (30) days of being provided notice, which shall be
placed in the personnel file, and only removed if the written response is also
removed. The employee shall be required to sign the written reprimand or other
disciplinary action acknowledging that they have read the contents of the
document.

16.7 Records of disciplinary action shall be removed from all City or Department
maintained personnel files and not considered for purposes of progressive
discipline based upon the following retention schedule and upon request of the
employee:

1. Verbal Warning - Written records of a verbal warning or counseling shall
be removed and destroyed after twelve (12) month without a reoccurrence
of similar conduct which gave rise to the warning or counseling.

2, Written Reprimand - Written reprimands shall be removed and destroyed
after eighteen (18) months without reoccurrence of the same conduct
which gave rise to the reprimand.

3. Suspension — Suspensions shall be removed and destroyed after sixty
(60) months without a reoccurrence of similar conduct which gave rise to
the suspension.

Records of disciplinary action shall be kept by the City as required by
Washington State records retention laws and schedules, as promulgated by the
Office of the Secretary of State.

ARTICLE 17 - UNIFORMS WEAPONS AND EQUIPMENT

17.1 The Employer will provide each new hire with all department issued and required
equipment, including uniforms. The Employee shall be responsible for
maintaining all issued equipment and uniforms. All issued equipment shall be
returned to the City upon termination of employment.

17.2 Each employee shall be provided a new ballistic vest at least once every five (5)
years or whenever the vest has expired.

17.3 For each year of this Agreement, $700 uniform allowance will be provided to
each employee and the allowance can only be used at an approved vendor. The
City will pay the vendor directly, up to the amount of unused allowance. The
allowance shall be credited to the employee in January of each year. If a piece
of equipment or uniform is damaged in the line of duty, it will be repaired or
replaced by the City separately, without deduction from the Employee or the
uniform allowance.
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ARTICLES 18 - GRIEVANCE PROCEDURE

18.1 The parties hereto recognize the need for fairness and justice in the adjudication
of employee grievances and enter into this Agreement in a cooperative spirit to
adjust such actions promptly and fairly. If a grievance cannot be resolved
through informal means, the grievance will be settled as hereinafter provided.

18.2 A grievance is defined as a dispute involving the interpretation, application or
alleged violation of any specific provision of this Agreement.

18.3 Any party who believes they have a grievance arising out of the terms of this
Agreement may, except for arbitration, personally or through a representative,
apply for relief under the provisions of this Article. Provided an employee cannot
grieve an item unless it is approved first by the Association executive board, and
proof of said approval is provided to the City at the time the grievance process is
commenced.

18.4 The parties agree that the time limitations provided are essential to the prompt
and orderly resolution of any grievance, and that each will abide by the time
limitations, unless waived or extended by mutual written agreement of the parties
to the grievance. For purposes of this Article, “working day” shall be defined as
Monday through Friday, excluding holidays recognized by the City (and specified
in the City of Black Diamond Personnel Manual).

18.5 To timely initiate the grievance process, a party must file a formal written
grievance within ten (10) working days beginning on the date the party knew, or
reasonably should have known, of the events giving rise to the grievance. If a
party fails to comply with this ten (10) working day period, then that party forever
waives and forfeits the grievance as well as any and all rights and remedies
relating to the grievance. Failure to timely pursue a grievance to the next step
renders final and conclusive the last determination and response. If an employee
wishes to have those matters currently addressed under Civil Service Rules and
Regulations, inclusive of promotions, demotions, transfers, layoffs, recall and
discipline, but not limited thereto, the employee must file a request for an
investigative hearing within ten (10) working days of the occurrence. Regarding
disciplinary actions, the employee may elect to have disciplinary action reviewed
by the Civil Service Commission. If the employee elects to have disciplinary
action reviewed by the Civil Service Commission then a request for an
investigative hearing must be filed with the Commission within ten (10) working
days from the date of the disciplinary action. The employee must elect to have
disciplinary action reviewed either through the grievance procedure or by the
Civil Service Commission. An employee is not entitled to review of disciplinary
action under both procedures. If the employee elects to pursue matters before
the Civil Service Commission then the Civil Service Commission procedures will
be applicable and not those of the collective bargaining agreement.
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18.6 Prior to initiating the formal grievance procedure, the Association and/or grievant
may verbally present a grievance to the Chief or the Chief's designee. A grievant
presenting a verbal grievance shall have the option of being accompanied by an
Association representative. The presentation of a verbal grievance under this
paragraph is intended as a voluntary, optional, and informal method of attempting
to settle potential grievances at an early stage. If a verbal grievance is not
satisfactorily resolved, then the grievant may initiate the formal grievance
procedure. Presenting a verbal grievance under this paragraph does not
suspend the ten (10) working day period for filing a formal written grievance, as
dictated by paragraph 18.5 and Step 1 of the formal grievance procedure.

18.7 The formal grievance procedure shall be as follows:

Step 1:

The grievance shall be presented in written form, stating the specific provision(s)
of this Agreement allegedly violated, to the Chief within ten (10) working days
beginning on the date the party knew, or reasonably should have known, of the
events giving rise to the grievance. Thereafter, the Chief shall respond in writing
to the aggrieved employee within ten (10) workings days after receipt of the
grievance. If the employee elects to have applicable matters reviewed by Civil
Service then the employee will need to comply with the provisions set forth in
Section 18.5 above.

Step 2:

If the grievance is not resolved to the satisfaction of the concerned parties at
Step 1, then within ten (10) working days of the response in Step 1 above, the
grievance in written form shall be presented to the Mayor or designee. The
Mayor or designee shall schedule a meeting with the employee within fifteen (15)
working days from the date of submission and respond within seven (7) working
days of the meeting to the employee and Association. The employee has the
right to be represented by his Association representative and the department
head has the right to be represented by an Employer representative.

Step 3:

A. Final and Binding Arbitration and/or Mediation:

If the grievance has not been resolved at Step 2, the Association or City
may refer the unsettled grievances to mediation and/or final and binding
arbitration. If the parties refer the matter to mediation then the timelines for final
and binding arbitration shall be extended to accommodate the mediation
process.
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B. Notice - Time Limitations: The Association shall notify the other
party in writing by certified mail of submission to mediation or arbitration within
twenty (20) days.

C. Arbitrator - Selection: After timely notice, the parties shall establish
who the arbitrator will be in the following manner:

1. After timely notice, the parties shall select an impartial
arbitrator within thirty (30) days, if possible, after the request is made to arbitrate.

2. If the parties cannot mutually agree on an impartial arbitrator
who is able and willing to serve on a timely basis, they will request a list of nine
(9) arbitrators who are willing to abide by time limitations. A list of impartial
arbitrators shall be furnished by the Public Employment Relations Commission
(PERC). The parties shall flip a coin to determine who will strike the first name,
following which each will alternately strike one of the names submitted until one
(1) name remains. This person will serve as the sole arbitrator subject to the
following provisions.

D. Decision - Time Limit: The arbitrator will meet and hear the matter
at the earliest possible date after the selection of said arbitrator. After completion
of the hearing, a decision shall be entered within thirty (30) days or as soon as
possible thereafter, unless an extension of time is agreed upon as provided for
herein.

E. Limitations - Scope - Power of Arbitrator:

1. The arbitrator shall not have the authority to add to, subtract
from, alter, change or modify the provisions of this Agreement.

2. The arbitrator shall only have the power to interpret and
apply the specific terms of the Agreement and/or determine whether there has
been a violation of the terms of this Agreement.

2 The arbitrator shall also have the authority to receive
evidence and question withesses.

4, The arbitrator shall not have the authority to review or
consider appeals carried out pursuant to Civil Service Commission Rules and
Regulations.

F. Arbitration Award - Damages - Expenses:

1. Each party hereto shall pay the expenses of their own
attorneys, representatives, witnesses, and other costs associated with the
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19.1

20.1

21.1

22.1

presentation of their case. The party that did not substantially prevail shall pay
the expenses of the arbitrator.

2, The arbitrator's written award shall be final and binding on all
parties.

ARTICLE 19 - NON-REDUCTION OF WAGES AND WORKING CONDITIONS

The parties hereto agree that the wages and working conditions specified | this
Collective Bargaining Agreement shall not be modified during the agreement
term, except as provided herein or as authorized by law. The Employer may
provide additional benefits to the Employees, from time to time, as may be
adopted by City ordinance or resolution.

ARTICLE 20 - STRIKES AND LOCKOUTS

The employer and the Association recognize that the public interest requires the
efficient and uninterrupted performance of all City services and to this end pledge
their best efforts to avoid or eliminate any conduct contrary to this objective.
During the term of this agreement, neither the Association nor the Employer shall
cause, engage in, or sanction any work stoppage, slowdown, or other
interference with City functions. Employees who engage in any of the foregoing
actions may be subject to disciplinary action including immediate discharge. No
individual shall receive any portion of his/her salary or benefits as provided by the
employer, and in accordance with applicable law, while engaging in activities in
violation of this Article.

ARTICLE 21 - ASSOCIATION REPRESENTATION

An authorized representative of the Association shall have the right, in unpaid
status and after obtaining appropriate signed releases from the affected
employees, to investigate grievances or conditions at reasonable hours upon first
securing permission from the Employer to do so and without interfering with the
progress of work. The Association shall advise the Employer, in writing, of the
names of their authorized representatives and stewards.

ARTICLE 22 - BULLETIN BOARD

The Employer shall provide space for a bulletin board of no more than 8 square
feet in size, for the Association's use in an area conveniently accessible to
bargaining unit employees, solely to be used for the purpose of notifying
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23.1

23.2

23.3

241

24.2

24.3

24.4

24.5

25.1

employees of matters pertaining to Association business. All notices shall be
signed by a representative of the Association who is authorized by the
Association to approve Association notices. The Board shall be properly
maintained, in a neat and safe manner, by the Association.

ARTICLE 23 - NON-DISCRIMINATION

The Employer agrees that they will not discriminate against any employee
because of lawful Association activity.

Neither the Association nor the Employer, in carrying out their obligation under
this agreement, shall not unlawfully discriminate in matters of hiring, training,
promotion, transfer, layoff, discharge, or otherwise because of race, color, creed,
national origin, gender, age, marital status, disability or religion.

All references to employees in this Agreement designate both sexes, and
wherever the male gender is used, it shall be construed to include male and
female employees.

ARTICLE 24 — WAGES

The Employees shall be paid the base wage set forth in Appendix A.

For the duration of this Agreement, wages for Association members shall remain
fixed at the rates listed in Appendix A to this Agreement. Wage rates are still
subject to adjustments for education incentive pay (as described in this Article),
specialty pay (as described in this Article), progression through steps (as
described in Appendix A of this Agreement), and promotions.

All bargaining unit employees shall receive an education incentive added to the
base pay equal to 2% for an Associate Arts Degree or 4% for a Bachelor Degree
and 6% for a Masters degree.

Employees assigned by the chief to act as a Field Training Officer or full time
Detective shall be paid an additional premium of three percent (3%) of the base
rate of pay each month. There shall be no pyramiding of premium pays, and the
FTO premium pay shall only apply during actual training time.

The K-9 Officer shall receive one-half hour release time from each shift and one-
half hour of pay or compensatory time off on each day off for compensation for
the at home care and feeding of the dog.

ARTICLE 25 - SEPARABILITY

In the event that any provision of this agreement shall at any time be declared
invalid by a final judgment of any court of competent jurisdiction, or through a
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26.1

271

28.1

29.1

final decree of a government, state or local body, such decision shall not
invalidate the entire agreement, it being the express intention of the parties
hereto that all other provisions not declared invalid shall remain in full force and
effect. The parties agree that any invalid provision of this agreement shall be
modified through negotiations to comply with the existing regulations or laws.

ARTICLE 26 - MILEAGE ALLOWANCE

All employees required by the cognizant department head to use their private
cars for official departmental business, shall be compensated at the rate provided
by ordinance or resolution, or as the same may be amended or substituted.

ARTICLE 27 — TAKE HOME CARS

Employees shall be provided their assigned regular patrol vehicle as a take home
vehicle, subject to the rules and regulations, including amendments there to, that
are adopted by the Chief of Police. Each employee will be required to sign, prior
to receiving a take home vehicle, an agreement with the City that they will comply
with the adopted rules and regulations and failure to do so may result in losing
the take home car privilege. If the take home car privilege is taken away from an
officer, only whether or not a violation of the adopted rules and regulations has
occurred will be subject to the grievance process.

ARTICLE 28 - CONFLICT OF CONTRACT AND ORDINANCE

The rules and regulation of the Black Diamond Civil Service Commission shall
govern unless specifically superseded by the terms and conditions of the
Agreement.

ARTICLE 29 - MANAGEMENT RIGHTS

Except as expressly modified or restricted by a specific provision of this
Agreement or applicable Civil Service Regulations, all statutory and inherent
managerial rights, prerogatives, and functions are retained and vested
exclusively in management. This shall include, but is not limited to the right in its
sole and exclusive judgment and discretion to; 1) take whatever action is either
necessary or advisable to determine, manage and fulfill the mission of the
department or the City; 2) to discipline employees for cause; 3) to determine the
number of employees to be employed and the appropriate staffing levels; 4) to
conduct job analysis and performance; 5) to determine the duties, task,
responsibilities and essential functions of each job: 6) to hire employees; 7)to
determine employee qualifications and to assign and direct their work; 8) to
evaluate employee’s performance; 9) to promote, demote, transfer, lay off, recall
to work, and retire employees; 10) to set productivity standards; 11) to set
reasonable fithess standards; 12) to maintain the efficiency of operations; 13) to
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28.2

30.1

30.2

set working schedules, add or delete shifts, and determine the shift to be worked;
14) to determine the personnel, methods, means and facilities by which
operations are conducted; 15) to contract for goods and or services; 16) to
expand, reduce, alter, combine, transfer, assign, or cease any job, department,
operation or service; 17) to control and regulate the use of facilities, equipment,
and other property of the department; 18) to introduce new or improved
equipment, materials, or methods; and 19) to issue, amend, revise and delete
policies, rules, regulations, general orders, administrative directives and
practices.

The Employer’s failure to exercise any right reserved to it in section 29.1, or its
exercise of the right in a particular way, shall not be considered a waiver of the
right, or a limitation of its exercise of the right in some other way not in conflict
with the express provisions of this Agreement. There shall be no prevailing right
of the Association or the Employee to any particular way a management right has
been exercised in the past, or a benefit has been administered, except as
expressly set forth in this Agreement.

ARTICLE 30 — BILL OF RIGHTS

Subject to the provisions of this Agreement and except as otherwise provided,
employees have the right to use the grievance procedure contained herein to
protect their rights as set forth in this Agreement.

All employees within the bargaining unit shall be covered by the following rules
and regulations. The powers and duties of law enforcement officers involve them
in many contacts with members of the public and questions are bound to arise as
to the nature of such contacts, which questions require immediate investigation
by superior officers who have been authorized to make such investigations by
the Chief of Police.

Such investigations shall be conducted under the following general guidelines:

30.2.1 When a permanent, non-probationary employee is the subject of a
formal internal investigation by the Black Diamond Police Department, prior to
any interview of the employee, the employee shall be advised of the general
nature of the inquiry of and whether he or she is suspected of (1) committing a
criminal offense; (2) misconduct that would be grounds for termination, demotion,
suspension, or other disciplinary actions; (3) that the employee may not be
qualified for continued employment with the Department. All interviews shall be
conducted in a manner consistent with due process rights granted by law. The
officer shall not thereafter contact the citizen or witnesses without prior written
permission of the Chief of Police.
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31.1

31.2

32.1

30.2.2 If the Chief of Police determines that the officer should be
questioned about the allegation, such questioning shall be done as soon as
practicable. Unless an emergency is thought by the Chief of Police to exist, such
questioning shall be while the member is on duty and during the daytime, if
possible.

30.2.3 Questioning of the officer shall be with full regard to his
constitutional rights. If the allegations amount to a charge that the officer is guilty
of a crime, he shall be fully advised of his rights under the Miranda decision. The
employee shall have the right to retain an attorney of his own choosing, (at no
expense to the City of Black Diamond). Such attorney (and/or a representative
of the Association) shall have the right to be present during any questioning.

30.2.4 An employee who is the subject for a formal investigation shall
have a right to make copies of any statement he or she has signed pertaining to
the investigation and shall be entitle to a copy, at its expense, of any recording of
an interview of the employee.

30.2.5 It is understood that under state law, no officer may be required to
take any lie detector test as a condition of continued employment, though he may
request a polygraph test. If one is requested by the employee, and the Employer
consents to the polygraph of the employee, it shall be taken by an independent
agency chosen by the Chief of Police, after consultation with the Association, at
the Employee’s expense.

ARTICLE 31- LIABILITY INSURANCE

The Employer agrees to either provide insurance coverage on. behalf of the
employees or provide liability defense for employees or a combination thereof in
order to reasonably protect and indemnify employees from liability to third parties
resulting from employees negligently performing duties within the scope of
employment provided, however, such coverage will not protect the employee
from their intentional and/or malicious tortious acts or assaults. Subject to the
provisions of this Article, the coverage will include reasonable attorney’s fees
incurred by attorneys chosen by the City and reasonable costs connected with
lawsuits.

The Drug and Alcohol Policy and procedures mutually agreed on by the parties is
hereby incorporated by reference as though it were set out specifically and
completely in this Agreement. Said policies and procedures are a part of this
Agreement.

ARTICLE 32 - TERMINATION AND RENEWAL

This agreement shall be in full force and effect from January 1, 2017 until
December 31, 2019.
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CITY OF BLACK DIAMOND, BLACK DIAMOND POLICE

WASHINGTON OFFICERS’ ASSOCIATION
By: By:

Mayor Carol Benson Sgt. Brian Lynch, President
Date: Date:
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APPENDIX A

Step 1 Step 2 Step 3 Step 4 Step 5§
Police Officer 5,037 5,645 6,255 6,863.00 7,440
Police Sergeant 8,292 8,757 N/A N/A N/A

Wage rates shall remain unchanged for the duration of this Agreement. However,
employees shall receive the following signing bonus payments:

January 2017 = $1,250
January 2018 = $1,250
January 2019 = $1,250

The signing bonus payments will be paid only to those employees on the roster at the
beginning of each calendar year. Annual payments will be made during the second
payroll period of January.

An officer's wage shall be increased to the next step on his/her step-increase eligibility
date and upon a satisfactory performance evaluation. For employees hired on or before
May 6, 2010, the step-increase eligibility date is the first day of the month of hire. For
employees hired after May 6, 2010, including all future employees, the step-increase
eligibility date is the first day of the month of hire if hired from the 1% through the 15™ of
the month, or the first day of the month following the month of hire if hired from the 16%
through the 31° of the month.

Employees will submit timesheets to the Employer’'s payroll department one week
before the end of each month to allow sufficient time for payroll processing. A lag report
for overtime earned, or leave taken, during the last week of each month will be
submitted by employees with the following month’s timesheets.

Wage
Josh Tapec 7,440.00
Kris Chatterson 7,440.00
Tim Macdonald 7,440.00
Mike Girias 8,757.00
William Riepl 5,037.00
Brian Lynch 8,757.00
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AGREEMENT BETWEEN
CITY OF BLACK DIAMOND
and
| BLACK DIAMOND POLICE OFFICERS ASSOCIATION (F.O.P.)

| THIS AGREEMENT is made and entered into this—19"_day-of February—2015.-by and
between the City of Black Diamond, hereinafter referred to as the "Employer" or the

| “City,” and the Black Diamond Police Officers’ Association_(F.O.P.), hereinafter referred
to as the "Association."

PREAMBLE

WHEREAS, it is the purpose of this agreement to maintain a high level of performance
in the operation of the Black Diamond City government, together with promoting
efficiency, initiative, and harmonious relations between the Employer and the
Association, and to provide for the rights, well-being, and security of the parties
involved; and

WHEREAS, the parties have agreed to certain terms and conditions of wages, hours,
and conditions of employment for employees of the Employer as listed herein and wish
to reduce the agreement to writing.

NOW, THEREFORE, BE IT MUTUALLY AGREED TO AS FOLLOWS:

ARTICLE 1 - RECOGNITION

1.1 The Employer recognizes the Association as the sole collective bargaining agent
for all regular full time and regular part time commissioned law enforcement
officers of the Police Department, including sergeants, and excluding
supervisors, confidential employees, and all other employees.

ARTICLE 2 - ASSOCIATION SECURITY

2.1 The Employer agrees that all employees covered under this agreement who
have been in the employment of the Employer for thirty (30) days or more, shall
become and remain members of the Association in good standing.

2.2 The Employer further agrees that all new employees hired subsequent to the
date of signing of this agreement shall, as a condition of employment, after thirty
(30) days of employment, become and remain members of the Association in
good standing.

2.3 In the event an employee member of the Association as defined in Article | of this
agreement who joins the Association fails to maintain his membership in the
Association in good standing therein, by regular payment of dues, the
Association will notify the Employer, in writing, of such employee's delinquency.
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24

2.5

2.6

2.7

3.1

3.2

3.3

The Employer agrees to advise the employee that his employment status with
the Employer is in jeopardy, and that failure to meet his membership obligation of
payment of dues will result in termination of employment within five (5) days
following the next regular payroll payment date.

The Employer will furnish the Association on a current basis notice of all
permanent and permanent part time employees as defined in Article | who have
been hired, rehired, transferred, laid off or terminated.

Nothing in the above sections will interfere with the employee's rights under RCW
41.56.122 of the Public Employee's Collective Bargaining Act. Nothing in this
Agreement shall deprive employees covered by this Agreement the right of non-
association based on bona fide religious tenets or teachings of a church or
religious body of which such employee is a member. Such employee shall pay
an amount of money equivalent to regular Association dues to a non-religious
charity or to another charitable organization mutually agreed upon by the
employee affected and the Association. The employee shall furnish written proof
that such payment has been made. If the employee and the Association do not
reach agreement on such matter, the Public Employment Relations Commission
shall designate the charitable organization.

The Association agrees to defend, indemnify, save and hold the City harmless
from, for and against any and all claims arising from the application of this article.

If the Employer schedules a Collective Bargaining Agreement negotiation
meeting during the scheduled shift of the Association member that represents
the Association, then that member may attend the meeting, in paid status,
provided the member remains ready to respond to emergency call out at all
times. Any other Association members that attend the meeting, other than the
one designated representative, shall do so in an unpaid status.

ARTICLE 3 - CHECK-OFF OF DUES

The Employer agrees to deduct Association dues from the wages of each
employee as qualified in Section 3.2 below. The Employer agrees to forward
such dues to the account of the Association monthly.

The Employer shall only deduct Association dues from the wages if all of the
employees in the bargaining unit each sign an authorization card to that effect,
copies of which shall be given to the Employer and the Association for
certification purposes.

The Association agrees to defend, indemnify, save and hold the City harmless
from, for and against any and all claims arising from the application of this article.
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41

4.2

5.1

5.2

5.3

5.4

ARTICLE 4 - WORK SCHEDULE

Establishing and changing the work schedule is a management right. Generally,
the regular work schedule shall consist of the “4/10” work schedule: A work day
shall consist of ten (10) consecutive hours including time for lunch when the
employee is on call during the lunch period. The Chief of Police has the right to
assign an alternate work schedule for employees when assignments, special
duties, training, vacations, sick time, and other circumstances preclude the use of
the regular work schedule. Absent an emergency, or the circumstances
described above, the Employer shall notify the Association in writing, no less
than 14 calendar days before a change in the regular work schedule (i.e. 4-10’s
vs. 5-8s). If the Association provides written notice within the 14 day period that
it wishes to discuss the change before it is implemented, then the Employer
agrees not to implement the change for 30 more days in order to give sufficient
time to confer with the Association.

The parties may, upon mutual consent, meet and discuss alternative work shifts.

ARTICLE 5 - OVERTIME

Overtime shall be defined as all hours worked beyond forty (40) hours from
between 2400 hours on Saturday to 2359 the following Saturday. Hours of work
shall include sick leave, vacation, compensatory time, holiday and any other City
provided leave. Voluntary shift swapping shall not result in the payment of
overtime. Training time shall be considered compensable hours of work.
Training time consisting of more than seven (7) hours in a day shall constitute a
regular work day for compensation purposes, regardless of whether the time
spent is more or less than the regular work day. For example, if the training lasts
7 1/2 hours, the Employee will be compensated for 10 hours if they normally
work a 10 hour shift. If the training lasts 11 hours the Employee would be
compensated for 10 hours if they normally work a 10 hour shift.

Except as specifically modified herein, the Employees shall be entitled to all of
the benefits in the Fair Labor Standards Act.

Employees on their day of rest that are subpoenaed to appear in court on a
criminal case, or called back to work, shall be compensated at a minimum of
three (3) hours at the overtime rate of pay.

Officers not notified of a cancellation of a scheduled criminal court appearance
within twelve (12) hours of the scheduled appearance shall be compensated at a
minimum of three (3) hours at the overtime rate of pay, only if they called the
Court the day before and were advised that their Court appearance was still
required.
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9.5

5.6

5.7

6.1

6.2

6.3

Department wide meetings are not subject to the call back minimum set forth
above, and Employees required to attend department wide meetings will be paid
the appropriate rate of pay for actual time spent in the meeting, with a two hour
minimum.. Training for all employees may be conducted during the department
meetings.

Any employee, if agreed to by the Employer, may elect to accrue compensatory
time off at the rate of time and one-half (1.5) in lieu of overtime payments up to a
maximum accumulation of forty (40) hours. Requests to utilize accrued
compensatory shall be made to the Chief or their designee. Requests to utilize
compensatory time off shall be granted in accordance with the Fair Labor
Standards Act.

Effective the signed date of this Agreement, at the start of each calendar month,
sergeants of the Department shall receive two (2) hours of compensatory time
off. Compensatory time off under this Section is provided as the exclusive
compensation for time spent by sergeants responding to work-related telephone
calls during off-duty hours, provided, however, that sergeants who are called
back to work after receiving an off-duty telephone call shall be paid as provided
elsewhere in this Agreement. Sergeants shall normally use the two (2) hours of
compensatory time off provided under this Section in the month that they are
earned, but may elect to accrue a maximum of four (4) hours. Compensatory
time off provided under this section shall be treated and recorded separately from
the compensatory time off provided under Section 5.6 of this Article.

ARTICLE 6 - HOLIDAYS

Each full time Employee shall receive 110 hours of holiday time in lieu of
holidays. If the City recognizes more than 11 holidays in a year as official
holidays, then this allotment shall increase by 10 hours for each additional
recognized holiday. Holiday time may be used before or after vacation time, and
must be used in the calendar year in which it is received. There will be no carry
forward of holiday time. This allotment amount shall be prorated for regular part
time employees based on the percentage of a fulltime shift that they normally
work. An Employee who works on a holiday or any portion thereof shall be
compensated at the overtime rate. Provided, if, during the holiday, an Employee
is called to duty, he shall be compensated at the double time rate.

For Employees who do not work a full year, their prorated share of holiday time
will be based on a percentage of time worked which will be established through
the date of employment and determined by the Employer.

An Employee may carry over to the following calendar year up to 40 hours of
holiday time.
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ARTICLE 7 - VACATIONS

7.1 Vacation shall be given as an additional employment benefit. Vacation may be
taken as earned according to the following schedule:

Date of hire through 5 years 8 hours per month
Beginning of 6" through 9" year 10 hours per month
Beginning of 10" through 15" year 12 hours per month
Beginning of 16" through 19" year 14 hours per month
Beginning of 20" year and 16 hours per month
thereafter

Vacation time is accrued from the date of hire, but cannot be used, until
successfully completing six (6) months of employment.  Accrued vacation shall
not exceed 240 hours at any time.

7.2 Vacation Bid Process: Employees shall choose vacation by rank and then
seniority within the rank. The annual shift bid shall take place first, followed by
the annual vacation bid, which spans two weeks and typically takes place during
the last two weeks of November. During the annual vacation bid, employees
may bid for up to eighty (80) hours of vacation each. Following the annual
vacation bid, the paid leave calendar shall remain open for bidding, by rank and
then seniority within the rank, for seven (7) calendar days, typically beginning on
December 1 and ending on December 7. Thereafter, vacation shall be
scheduled on a “first come — first served” basis. The calendar dates for bidding
may be adjusted by the Employer based on a delay with issuance of the final
budget, although the total days for bidding shall not be reduced. Once
scheduled, vacations shall not be cancelled absent an actual emergency. Only
one Employee can be on vacation at any time, unless the Chief of Police
determines staffing needs can be adequately met.

Employees shall not be able to bid a vacation on January 1, July 4™ Labor Day,
Thanksgiving, the day after Thanksgiving or Christmas Day. Provided, nothing
prohibits the Department from granting leave on one of those dates by seniority if
staffing levels otherwise permit.

7.3  Employees shall receive all accrued vacation at the time of termination, provided
vacation earned during the year of termination shall be prorated.

ARTICLE 8 - SICK LEAVE

8.1 Employees of the police department shall accrue sick leave at the rate of eight
(8) hours per month with a maximum accrual of one thousand forty (1,040) hours.

8.2  Sickness or disability shall be reported to the department head or the immediate
supervisor at least four (4) hours prior to commencement of the employee's

Collective Bargaining Agreement
| 2044—20162017 —2019 Page 5 of 22



8.3

8.4

8.5

8.6

8.7

workday, or as soon thereafter as practicable. The employee may be required to
provide proof of illness. Any employee who utilizes more than three (3) separate
work days of sick leave either immediately prior to, or immediately following, their
normal weekend (weekly days off) or holiday, may be required to provide a doc-
tor's certificate for every subsequent sick hours taken during the remainder of
that year.

Employees noted in 8.1 above are entitled to use sick leave for only a bona fide
illness or injury, quarantine due to exposure to contagious diseases, any physical
treatment or examination including medical, dental or ocular. Employees may
also use sick leave for illness or injury to the employee's spouse or minor child,
requiring the employee's attendance and/or care. Employees shall make
reasonable attempts to schedule routine medical, dental and vision care
appointments during their off-duty time so as to not impact department staffing
levels. Emergency and last minute appointments shall be approved by the
immediate supervisor not an Association member, or Police Chief.

Sick leave may also be used for parents, including “step”, who do not live in the
employee’s household, under circumstances defined as serious or extreme
and/or life threatening.

Employees entitled to sick leave who have exhausted their sick leave accrual
may use accrued vacation.

Time off for medical purposes shall be charged against sick leave for actual time
used only.

If an employee retires from the City, meeting LEOFF plan requirements, that
employee is eligible to cash out 25% of their sick leave balance at their current
straight time rate.

Leave Provided by Applicable Statutes.

The Employer will provide eligible employees with all family and medical leave,
pregnancy disability leave, military leave, and other paid and unpaid leave
required by state and federal law, including:

a) Family and Medical Leave (29 U.S.C. § 2601 et seq. and RCW 49.78).

b) Family Care Act Leave (RCW 49.12.265).

c) Pregnancy Disability Leave (RCW 49.60).

d) Leave for Victims of Domestic Violence, Sexual Assault, and Stalking
(RCW 49.76).

e) Leave for Spouses of Deployed Military Personnel (RCW 49.77).

f) Military Leave for Public Employees (RCW 38.40.060).

g) Leave for Certain Emergency Services Personnel (RCW 49.12.460).
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Leave eligibility, benefits, and requirements will be determined by applicable
state or federal law and will be administered according to the City of Black
Diamond Personnel Manual. In the event any provisions of the City of Black
Diamond Personnel Manual conflict with state or federal law, then the terms of
the state or federal law shall apply.

8.8 Employees injured on duty who receive Labor and Industries compensation shall
be permitted to sign over the L&l check to the City and receive their regular
compensation provided for under the Agreement. Employees shall not exhaust
sick leave while on L&l status.

8.9  Association members shall be permitted to donate accrued, but unused, vacation
or sick leave to other employees in accordance with City policy, as stated in the
City of Black Diamond Personnel Manual. The parties recognize that the City will
amend its current donation policy to reflect that donated hours will be converted
into cash, and then converted into a proportionate share of hours for the
employee receiving the donation, to account for pay disparities between the
donating and receiving employees. Beyond this change, the City agrees to
bargain the impacts of any subsequent policy revision that materially impacts
Association members.

ARTICLE 9 - BEREAVEMENT LEAVE

9.1 Employees are eligible to receive up to five (5) days of paid bereavement leave
for the death of an immediate family member. The specific length shall be
determined by the Chief. In addition, employees are guaranteed an additional
three (3) days of paid bereavement leave for attendance at the funeral of an
immediate family member located more than 500 miles away. In the event an
employee’s spouse or child dies, the Chief has the discretion to allow the
employee to use accrued sick, vacation, or holiday leave for purposes of
extended bereavement. All leave taken under this Article shall be used within
thirty (30) days of the date of death.

For purposes of this section, “immediate family member” includes spouses,
children, stepchildren, foster children, siblings, grandparents, parents of
employees or parents of employees’ spouses, grandchildren, and any other
familial inhabitants of employees’ households.

9.2 Employees may be excused by the Employer to attend the funeral of deceased
fellow employees as leave with pay.

ARTICLE 10 - JURY DUTY

10.1 An employee serving on a jury of a federal, state, or municipal court shall be
granted leave from City employment to the extent required by such service, and
shall be paid during such leave the difference between his/her regular salary and
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the amount paid by the Court for such duty. In order to be eligible for such
payments, the employee must furnish a written statement from the appropriate
public official showing date and time served and the amount of jury pay received.
The employee shall submit to the City the money received for such services
performed during City time. This benefit shall be expanded or diminished based
upon changes in applicable federal or state law, and the impacts shall not be
negotiated.

ARTICLE 11 - OTHER LEAVES

11.1  The Employer provides military leave in accordance with RCW 38.40.060. Leave
eligibility, benefits, and requirements will be determined by applicable state law
and will be administered according to the City of Black Diamond Personnel
Manual. In the event any provisions of the City of Black Diamond Personnel
Manual conflict with state law, then the terms of the state law shall apply.

11.2 The Employer may grant a regular employee a leave of absence without pay for
a period not to exceed ninety (90) days, in the sole discretion of the Employer.
No leave of absence without pay shall be granted except upon written request of
the employee. Whenever granted, the leave shall be in writing and signed by the
Employer, and a copy filed with the department head. Upon expiration of a
regularly approved leave without pay, the employee shall be reinstated in the
position held at the time leave was granted without loss of seniority status,
excepting that the time on leave will be deducted from his total service to
determine seniority. Failure on the part of the employee on leave without pay to
report promptly at the expiration of the leave shall result in automatic termination
of employment. The Employer may, in exceptional circumstances and in its sole
discretion extend leave beyond ninety (90) days but reinstatement cannot be
guaranteed. The Employee shall be responsible for paying in advance all health
insurance premiums during the absence without pay. Failure to do so is grounds
for denying the leave of absence.

11.3 Pursuant to RCW 1.16.050(3), each employee is entitled to two (2) unpaid
holidays per calendar year for a reason of faith or conscience or an organized
activity conducted under the auspices of a religious denomination, church, or
religious organization. Leave will be provided in accordance with Washington
law and the City of Black Diamond Personnel Manual. In the event City policy
conflicts with Washington law, then the minimum requirements of Washington
law shall apply.

ARTICLE 12 - SENIORITY

12.1 Seniority is the length of continuous employment in each rank of an employee
with the Employer in the police department.
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12.2 Seniority shall be broken only by resignation, discharge, retirement, layoff of
more than six (6) months, or failure to return in accordance with the terms of a
leave of absence or when recalled from layoff.

ARTICLE 13 - PROMOTIONS, DEMOTIONS AND TRANSFERS

13.1 Promotions, non-disciplinary demotions and transfers will be carried out in
accordance with Civil Service Commission rules, regulations and statutes.

ARTICLE 14 - LAYOFFS AND RECALL

14.1 Layoffs will be conducted in reverse order of seniority by rank. Recall from layoff
shall be done in order of seniority, with the most senior employee within a rank
being recalled first. Seniority shall be defined as the total length of service with
the Department. As a mandatory condition of reinstatement, an employee
subject to recall must be qualified to hold his/her position at the time of recall.

14.2 The period for recalling a laid-off employee shall be limited to twelve (12) months
beginning on the date of the layoff. The Employer reserves the right to extend
the twelve (12) month period at its discretion. It is the responsibility of a laid-off
employee to provide current contact information to the Employer. If the Employer
has difficulty contacting a laid-off employee, it may request assistance from the
Association. Failure of an employee to report for reinstatement within ten (10)
days of notification of job availability shall result in loss of seniority and, at the
Employer’s discretion, may result in the forfeiture of the right to reinstatement.

ARTICLE 15 - HEALTH & WELFARE - DENTAL - VISION - PRESCRIPTION DRUG -
PENSION - LIFE INSURANCE

15.1 The City shall provide all full-time employees and their dependents the option of
enrolling in one of two health plans offered by AWC. The first plan is AWC
HealthFirst “Ne-Beduetible250 plan with AWC Plan “A” dental insurance. The
second plan is AWC Group Health $46-20 Co-Pay Plan_3. The vision and
orthodontia plans currently offered by AWC (subject to change by AWC) are the
following: (1) Vision Service Plan — Full Family, $25 Deductible; and (2)
Orthodontia — Plan V. All employees agree to add both vision and orthodontia
plans at their sole expense. Employees also have the option of adding any other
benefits offered by AWC through the plans at their sole expense.
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Prior to this Agreement, using 2016 rates, employees paid the following
cost-share towards premiums under the previous health plans:

2016 AWC HealthFirst Cost-Sharing Premiums
(based on $50 per month, plus percentage of premium)

Employee only $91.97

Employee + Spouse $134.46
Employee + Spouse + 1 Child $155.37
Employee + Spouse + 2 or more Children $173.62
Employee + 1 Child $112.88
Employee + 2 of more Children $130.33

2016 Group Health $10 Co-Pay Plan 2 Cost-Sharing Premiums
(based only on percentage of premium)

Employee only . $43.81
Employee + Spouse $87.11
Employee + Spouse + 1 Child $109.40
Employee + Spouse + 2 or more Children $131.73
Employee + 1 Child $66.13
Employee + 2 of more Children $88.46

Effective January 1, 2017, employees shall move to AWC HealthFirst 250 and
AWC Group Health $20 Co-Pay Plan 3. Employees shall continue paying the
rates listed above, plus 50% of the annual premium increase for the plan they are
enrolled in. For example, if 2017 premiums for AWC HealthFirst 250 increase
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4.5% then employees shall pay 50% of the increase and the City shall pay the
remaining 50%. This 50/50 split of annual premium increases shall apply each

year.

15.3 The City has the right to change health and welfare plans and carriers, but
agrees that it shall negotiate the impacts of the changes. If the City anticipates
changing a benefit from the plan specified above, it shall give the Association no
less than thirty (30) days notice so that the parties may meet and discuss other

possible alternatives. The-parties—acknowledge—that-both—of the-AWChealth

15.4 For each Employee that is a member of WACOPS the Employer shall pay the
annual premium for the life and disability policy offered by WACOPS.

15.5 The Employer shall make pension contributions required by statute to the State
of Washington, Department of Retirement Systems under the Law Enforcement
and Firefighters (LEOFF) Plan.

ARTICLE 16 - DISCIPLINARY PROCEDURES

16.1 The Employer may discipline or discharge an employee for just cause inclusive,
but not limited to, those causes set forth in the Civil Service Rules and
Regulations.

16.2 Disciplinary action or measures may include the following:

Verbal Warning

Written reprimand .

Reassignment that results in an adverse economic impact
Suspension without pay

Demotion

Discharge

mTmoowr

16.3 Progressive discipline is generally preferred, but not required, as it is intended to
give notice of inappropriate conduct and to afford the Employee an opportunity
to improve performance. The level or degree of discipline imposed shall be
appropriately based on an employee’s prior record of service, length of service,
severity of offenses and prior record of discipline. Certain types of conduct do
not require progressive discipline, and may justify an initial higher level of
discipline, or even immediate discharge.

16.4 When the Employer determines the circumstances are such that retention of the
employee will likely result in the disruption of Employer services, damage to or
loss of Employer property or be injurious to the employee, fellow employees or
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the services provided by the Employer, the Employer may immediately suspend
with pay, depending on the circumstances. In such cases the facts supporting
the circumstances will be made available to the employee by the Employer not
later than three (3) working days after the action became effective.

16.5 The provisions of this article shall not apply to newly hired employees serving a
probationary period. Consistent with Civil Service rules, the probationary period
shall be twelve (12) months from police academy graduation date, not in any
case to exceed eighteen (18) months from date of hire. Probationary employees
shall work under the provisions of this agreement but shall be only on a trial basis
during which period they may be discharged without cause and without any
recourse. Employees on probationary status shall be eligible for the twelve (12)
month step increase under conditions cited in Article XXIV, Section 24.2 of this
agreement.

16.6 The employee and the employee's Association representative with the
employee's written authorization shall have the right to inspect the full contents of
his/her personnel file. No disciplinary document may be placed in an employee’s
personnel file without the employee having been first notified of said disciplinary
document and given a copy. An employee who disagrees with the validity of any
disciplinary document added to the file shall have the opportunity to challenge
said complaint under the grievance procedure herein, other than verbal or written
reprimands, which shall not be subject to the grievance process. In the case of a
written reprimand or higher form of discipline, the employee may provide a
written response within thirty (30) days of being provided notice, which shall be
placed in the personnel file, and only removed if the written response is also
removed. The employee shall be required to sign the written reprimand or other
disciplinary action acknowledging that they have read the contents of the
document.

16.7 Records of disciplinary action shall be removed from all City or Department
maintained personnel files and not considered for purposes of progressive
discipline based upon the following retention schedule and upon request of the
employee:

1. Verbal Warning - Written records of a verbal warning or counseling shall
be removed and destroyed after twelve (12) month without a reoccurrence
of similar conduct which gave rise to the warning or counseling.

2. Written Reprimand - Written reprimands shall be removed and destroyed
after eighteen (18) months without reoccurrence of the same conduct
which gave rise to the reprimand.

3. Suspension — Suspensions shall be removed and destroyed after sixty
(60) months without a reoccurrence of similar conduct which gave rise to
the suspension.
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171

17.2

| 17.3

18.1

18.2

18.3

18.4

Records of disciplinary action shall be kept by the City as required by
Washington State records retention laws and schedules, as promulgated by the
Office of the Secretary of State.

ARTICLE 17 - UNIFORMS WEAPONS AND EQUIPMENT

The Employer will provide each new hire with all department issued and required
equipment, including uniforms. The Employee shall be responsible for
maintaining all issued equipment and uniforms. All issued equipment shall be
returned to the City upon termination of employment.

Each employee shall be provided a new ballistic vest at least once every five (5)
years or whenever the vest has expired.

For each year of this Agreement, $6560$700 uniform allowance will be provided to
each employee and the allowance can only be used at an approved vendor. The
City will pay the vendor directly, up to the amount of unused allowance. The
allowance shall be credited to the employee in January of each year. If a piece
of equipment or uniform is damaged in the line of duty, it will be repaired or
replaced by the City separately, without deduction from the Employee or the
uniform allowance.

ARTICLES 18 - GRIEVANCE PROCEDURE

The parties hereto recognize the need for fairness and justice in the adjudication
of employee grievances and enter into this Agreement in a cooperative spirit to
adjust such actions promptly and fairly. If a grievance cannot be resolved
through informal means, the grievance will be settled as hereinafter provided.

A grievance is defined as a dispute involving the interpretation, application or
alleged violation of any specific provision of this Agreement.

Any party who believes they have a grievance arising out of the terms of this
Agreement may, except for arbitration, personally or through a representative,
apply for relief under the provisions of this Article. Provided an employee cannot
grieve an item unless it is approved first by the Association executive board, and
proof of said approval is provided to the City at the time the grievance process is
commenced.

The parties agree that the time limitations provided are essential to the prompt
and orderly resolution of any grievance, and that each will abide by the time
limitations, unless waived or extended by mutual written agreement of the parties
to the grievance. For purposes of this Article, “working day” shall be defined as
Monday through Friday, excluding holidays recognized by the City (and specified
in the City of Black Diamond Personnel Manual).
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18.5 To timely initiate the grievance process, a party must file a formal written
grievance within ten (10) working days beginning on the date the party knew, or
reasonably should have known, of the events giving rise to the grievance. If a
party fails to comply with this ten (10) working day period, then that party forever
waives and forfeits the grievance as well as any and all rights and remedies
relating to the grievance. Failure to timely pursue a grievance to the next step
renders final and conclusive the last determination and response. If an employee
wishes to have those matters currently addressed under Civil Service Rules and
Regulations, inclusive of promotions, demotions, transfers, layoffs, recall and
discipline, but not limited thereto, the employee must file a request for an
investigative hearing within ten (10) working days of the occurrence. Regarding
disciplinary actions, the employee may elect to have disciplinary action reviewed
by the Civil Service Commission. If the employee elects to have disciplinary
action reviewed by the Civil Service Commission then a request for an
investigative hearing must be filed with the Commission within ten (10) working
days from the date of the disciplinary action. The employee must elect to have
disciplinary action reviewed either through the grievance procedure or by the
Civil Service Commission. An employee is not entitled to review of disciplinary
action under both procedures. If the employee elects to pursue matters before
the Civil Service Commission then the Civil Service Commission procedures will
be applicable and not those of the collective bargaining agreement.

18.6 Prior to initiating the formal grievance procedure, the Association and/or grievant
may verbally present a grievance to the Chief or the Chief's designee. A grievant
presenting a verbal grievance shall have the option of being accompanied by an
Association representative. The presentation of a verbal grievance under this
paragraph is intended as a voluntary, optional, and informal method of attempting
to settle potential grievances at an early stage. If a verbal grievance is not
satisfactorily resolved, then the grievant may initiate the formal grievance
procedure. Presenting a verbal grievance under this paragraph does not
suspend the ten (10) working day period for filing a formal written grievance, as
dictated by paragraph 18.5 and Step 1 of the formal grievance procedure.

18.7 The formal grievance procedure shall be as follows:

Step 1:

The grievance shall be presented in written form, stating the specific provision(s)
of this Agreement allegedly violated, to the Chief within ten (10) working days
beginning on the date the party knew, or reasonably should have known, of the
events giving rise to the grievance. Thereafter, the Chief shall respond in writing
to the aggrieved employee within ten (10) workings days after receipt of the
grievance. If the employee elects to have applicable matters reviewed by Civil
Service then the employee will need to comply with the provisions set forth in
Section 18.5 above.
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Step 2:

If the grievance is not resolved to the satisfaction of the concerned parties at
Step 1, then within ten (10) working days of the response in Step 1 above, the
grievance in written form shall be presented to the Mayor or designee. The
Mayor or designee shall schedule a meeting with the employee within fifteen (15)
working days from the date of submission and respond within seven (7) working
days of the meeting to the employee and Association. The employee has the
right to be represented by his Association representative and the department
head has the right to be represented by an Employer representative.

Step 3:

A. Final and Binding Arbitration and/or Mediation:

If the grievance has not been resolved at Step 2, the Association or City
may refer the unsettled grievances to mediation and/or final and binding
arbitration. If the parties refer the matter to mediation then the timelines for final
and binding arbitration shall be extended to accommodate the mediation
process.

B. Notice - Time Limitations: The Association shall notify the other
party in writing by certified mail of submission to mediation or arbitration within
twenty (20) days.

C. Arbitrator - Selection: After timely notice, the parties shall establish
who the arbitrator will be in the following manner:

1. After timely notice, the parties shall select an impartial
arbitrator within thirty (30) days, if possible, after the request is made to arbitrate.

2. If the parties cannot mutually agree on an impartial arbitrator
who is able and willing to serve on a timely basis, they will request a list of nine
(9) arbitrators who are willing to abide by time limitations. A list of impartial
arbitrators shall be furnished by the Public Employment Relations Commission
(PERC). The parties shall flip a coin to determine who will strike the first name,
following which each will alternately strike one of the names submitted until one
(1) name remains. This person will serve as the sole arbitrator subject to the
following provisions.

D. Decision - Time Limit: The arbitrator will meet and hear the matter
at the earliest possible date after the selection of said arbitrator. After completion
of the hearing, a decision shall be entered within thirty (30) days or as soon as
possible thereafter, unless an extension of time is agreed upon as provided for
herein.
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E. Limitations - Scope - Power of Arbitrator:

1. The arbitrator shall not have the authority to add to, subtract
from, alter, change or modify the provisions of this Agreement.

2. The arbitrator shall only have the power to interpret and
apply the specific terms of the Agreement and/or determine whether there has
been a violation of the terms of this Agreement.

3. The arbitrator shall also have the authority to receive
evidence and question witnesses.

4. The arbitrator shall not have the authority to review or
consider appeals carried out pursuant to Civil Service Commission Rules and
Regulations.

F. Arbitration Award - Damages - Expenses:

1. Each party hereto shall pay the expenses of their own
attorneys, representatives, witnesses, and other costs associated with the
presentation of their case. The party that did not substantially prevail shall pay
the expenses of the arbitrator.

2 The arbitrator's written award shall be final and binding on all
parties.

ARTICLE 19 - NON-REDUCTION OF WAGES AND WORKING CONDITIONS

19.1 The parties hereto agree that the wages and working conditions specified | this
Collective Bargaining Agreement shall not be modified during the agreement
term, except as provided herein or as authorized by law. The Employer may
provide additional benefits to the Employees, from time to time, as may be
adopted by City ordinance or resolution.

ARTICLE 20 - STRIKES AND LOCKOUTS

20.1 The employer and the Association recognize that the public interest requires the
efficient and uninterrupted performance of all City services and to this end pledge
their best efforts to avoid or eliminate any conduct contrary to this objective.
During the term of this agreement, neither the Association nor the Employer shall
cause, engage in, or sanction any work stoppage, slowdown, or other
interference with City functions. Employees who engage in any of the foregoing
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actions may be subject to disciplinary action including immediate discharge. No
individual shall receive any portion of his/her salary or benefits as provided by the
employer, and in accordance with applicable law, while engaging in activities in
violation of this Article.

ARTICLE 21 - ASSOCIATION REPRESENTATION

21.1  An authorized representative of the Association shall have the right, in unpaid
status and after obtaining appropriate signed releases from the affected
employees, to investigate grievances or conditions at reasonable hours upon first
securing permission from the Employer to do so and without interfering with the
progress of work. The Association shall advise the Employer, in writing, of the
names of their authorized representatives and stewards.

ARTICLE 22 - BULLETIN BOARD

22.1 The Employer shall provide space for a bulletin board of no more than 8 square
feet in size, for the Association's use in an area conveniently accessible to
bargaining unit employees, solely to be used for the purpose of notifying
employees of matters pertaining to Association business. All notices shall be
signed by a representative of the Association who is authorized by the
Association to approve Association notices. The Board shall be properly
maintained, in a neat and safe manner, by the Association.

ARTICLE 23 - NON-DISCRIMINATION

23.1 The Employer agrees that they will not discriminate against any employee
because of lawful Association activity.

23.2 Neither the Association nor the Employer, in carrying out their obligation under
this agreement, shall not unlawfully discriminate in matters of hiring, training,
promotion, transfer, layoff, discharge, or otherwise because of race, color, creed,
national origin, gender, age, marital status, disability or religion.

23.3 All references to employees in this Agreement designate both sexes, and
wherever the male gender is used, it shall be construed to include male and
female employees.

ARTICLE 24 — WAGES

24.1 The Employees shall be paid the base wage set forth in Appendix A.

24.2 For the duration of this Agreement, wages for Association members shall remain

fixed at the rates as-they-existed-on-August30,2044-listed in Appendix A to this

Agreement. Wage rates are still subject to adjustments for education incentive
pay (as described in this Article), specialty pay (as described in this Article),
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24.3

24.4

24.5

25.1

26.1

271

progression through steps (as described in Appendix A of this Agreement), and
promotions.

All bargaining unit employees shall receive an education incentive added to the
base pay equal to 2% for an Associate Arts Degree or 4% for a Bachelor Degree
and 6% for a Masters degree.

Employees assigned by the chief to act as a Field Training Officer or full time
Detective shall be paid an additional premium of three percent (3%) of the base
rate of pay each month. There shall be no pyramiding of premium pays, and the
FTO premium pay shall only apply during actual training time.

The K-9 Officer shall receive one-half hour release time from each shift and one-
half hour of pay or compensatory time off on each day off for compensation for
the at home care and feeding of the dog.

ARTICLE 25 - SEPARABILITY

In the event that any provision of this agreement shall at any time be declared
invalid by a final judgment of any court of competent jurisdiction, or through a
final decree of a government, state or local body, such decision shall not
invalidate the entire agreement, it being the express intention of the parties
hereto that all other provisions not declared invalid shall remain in full force and
effect. The parties agree that any invalid provision of this agreement shall be
modified through negotiations to comply with the existing regulations or laws.

ARTICLE 26 - MILEAGE ALLOWANCE

All employees required by the cognizant department head to use their private
cars for official departmental business, shall be compensated at the rate provided
by ordinance or resolution, or as the same may be amended or substituted.

ARTICLE 27 — TAKE HOME CARS

Employees shall be provided their assigned regular patrol vehicle as a take home
vehicle, subject to the rules and regulations, including amendments there to, that
are adopted by the Chief of Police. Each employee will be required to sign, prior
to receiving a take home vehicle, an agreement with the City that they will comply
with the adopted rules and regulations and failure to do so may result in losing
the take home car privilege. If the take home car privilege is taken away from an
officer, only whether or not a violation of the adopted rules and regulations has
occurred will be subject to the grievance process.

ARTICLE 28 - CONFLICT OF CONTRACT AND ORDINANCE
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28.1 The rules and regulation of the Black Diamond Civil Service Commission shall
govern unless specifically superseded by the terms and conditions of the
Agreement.

ARTICLE 29 - MANAGEMENT RIGHTS

29.1 Except as expressly modified or restricted by a specific provision of this
Agreement or applicable Civil Service Regulations, all statutory and inherent
managerial rights, prerogatives, and functions are retained and vested
exclusively in management. This shall include, but is not limited to the right in its
sole and exclusive judgment and discretion to; 1) take whatever action is either
necessary or advisable to determine, manage and fulfill the mission of the
department or the City; 2) to discipline employees for cause; 3) to determine the
number of employees to be employed and the appropriate staffing levels; 4) to
conduct job analysis and performance; 5) to determine the duties, task,
responsibilities and essential functions of each job: 6) to hire employees; 7)to
determine employee qualifications and to assign and direct their work; 8) to
evaluate employee’s performance; 9) to promote, demote, transfer, lay off, recall
to work, and retire employees; 10) to set productivity standards; 11) to set
reasonable fitness standards; 12) to maintain the efficiency of operations; 13) to
set working schedules, add or delete shifts, and determine the shift to be worked,;
14) to determine the personnel, methods, means and facilities by which
operations are conducted; 15) to contract for goods and or services; 16) to
expand, reduce, alter, combine, transfer, assign, or cease any job, department,
operation or service; 17) to control and regulate the use of facilities, equipment,
and other property of the department; 18) to introduce new or improved
equipment, materials, or methods; and 19) to issue, amend, revise and delete
policies, rules, regulations, general orders, administrative directives and
practices.

29.2 The Employer's failure to exercise any right reserved to it in section 29.1, or its
exercise of the right in a particular way, shall not be considered a waiver of the
right, or a limitation of its exercise of the right in some other way not in conflict
with the express provisions of this Agreement. There shall be no prevailing right
of the Association or the Employee to any particular way a management right has
been exercised in the past, or a benefit has been administered, except as
expressly set forth in this Agreement.

ARTICLE 30 — BILL OF RIGHTS

30.1 Subject to the provisions of this Agreement and except as otherwise provided,
employees have the right to use the grievance procedure contained herein to
protect their rights as set forth in this Agreement.

30.2 All employees within the bargaining unit shall be covered by the following rules

and regulations. The powers and duties of law enforcement officers involve them
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in many contacts with members of the public and questions are bound to arise as
to the nature of such contacts, which questions require immediate investigation
by superior officers who have been authorized to make such investigations by
the Chief of Police.

Such investigations shall be conducted under the following general guidelines:

30.2.1 When a permanent, non-probationary employee is the subject of a
formal internal investigation by the Black Diamond Police Department, prior to
any interview of the employee, the employee shall be advised of the general
nature of the inquiry of and whether he or she is suspected of (1) committing a
criminal offense; (2) misconduct that would be grounds for termination, demotion,
suspension, or other disciplinary actions; (3) that the employee may not be
qualified for continued employment with the Department. All interviews shall be
conducted in a manner consistent with due process rights granted by law. The
officer shall not thereafter contact the citizen or witnesses without prior written
permission of the Chief of Police.

30.2.2 If the Chief of Police determines that the officer should be
questioned about the allegation, such questioning shall be done as soon as
practicable. Unless an emergency is thought by the Chief of Police to exist, such
questioning shall be while the member is on duty and during the daytime, if
possible.

30.2.3 Questioning of the officer shall be with full regard to his
constitutional rights. If the allegations amount to a charge that the officer is guilty
of a crime, he shall be fully advised of his rights under the Miranda decision. The
employee shall have the right to retain an attorney of his own choosing, (at no
expense to the City of Black Diamond). Such attorney (and/or a representative
of the Association) shall have the right to be present during any questioning.

30.2.4 An employee who is the subject for a formal investigation shall
have a right to make copies of any statement he or she has signed pertaining to
the investigation and shall be entitle to a copy, at its expense, of any recording of
an interview of the employee.

30.2.5 Itis understood that under state law, no officer may be required to
take any lie detector test as a condition of continued employment, though he may
request a polygraph test. If one is requested by the employee, and the Employer
consents to the polygraph of the employee, it shall be taken by an independent
agency chosen by the Chief of Police, after consultation with the Association, at
the Employee’s expense.

ARTICLE 31- LIABILITY INSURANCE
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31.1

31.2

32.1

The Employer agrees to either provide insurance coverage on. behalf of the
employees or provide liability defense for employees or a combination thereof in
order to reasonably protect and indemnify employees from liability to third parties
resulting from employees negligently performing duties within the scope of
employment provided, however, such coverage will not protect the employee
from their intentional and/or malicious tortious acts or assaults. Subject to the
provisions of this Article, the coverage will include reasonable attorney’s fees
incurred by attorneys chosen by the City and reasonable costs connected with
lawsuits.

The Drug and Alcohol Policy and procedures mutually agreed on by the parties is
hereby incorporated by reference as though it were set out specifically and
completely in this Agreement. Said policies and procedures are a part of this
Agreement.

ARTICLE 32 - TERMINATION AND RENEWAL

This agreement shall be in full force and effect from August-34,-2044January 1,
2017 until December-34,-2046December 31, 2019.

CITY OF BLACK DIAMOND, BLACK DIAMOND POLICE
WASHINGTON OFFICERS’ ASSOCIATION

By:

By:

Date:

Mayor Carol Benson .Sgt. Brian MartinezLynch, President

Date:

I Attest:
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APPENDIX A

Effective-August 34,2014
Step 1 Step 2 Step 3 Step 4 Step S
Police Officer 5,037 5,645 6,255 6,863.00 7,440
Police Sergeant 8,292 8,757 N/A N/A N/A

Wage rates shall remain unchanged for the duration of this Agreement. However,
employees shall receive the following signing bonus payments:

January 2017 = $1,250
January 2018 = $1,250
January 2019 = $1,250

The signing bonus payments will be paid only to those employees on the roster at the
beginning of each calendar year. Annual payments will be made during the second
payroll period of January.

An officer's wage shall be increased to the next step on his/her step-increase eligibility
date and upon a satisfactory performance evaluation. For employees hired on or before
May 6, 2010, the step-increase eligibility date is the first day of the month of hire. For
employees hired after May 6, 2010, including all future employees, the step-increase
eligibility date is the first day of the month of hire if hired from the 1 through the 15" of
the month, or the first day of the month following the month of hire if hired from the 16t
through the 31% of the month.

Employees will submit timesheets to the Employer's payroll department one week
before the end of each month to allow sufficient time for payroll processing. A lag report
for overtime earned, or leave taken, during the last week of each month will be
submitted by employees with the following month’s timesheets.

August 2014-Wage
Josh Tapec 7,440.00
Kris Chatterson 7,440.00
Tim Macdonald 7,440.00
Brian 8,757.00
MartinezMike
Girias
Megan 5,037.00
ReossWilliam
Riepl
Brian Lynch 8,757.00
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Exhibit B
MEMORANDUM OF UNDERSTANDING
CITY OF BLACK DIAMOND
AND
BLACK DIAMOND POLICE OFFICERS’ ASSOCIATION (F.O.P.)

1. Dates and Parties. This Memorandum of Understanding (MOU) is effective January 1,

2017 through December 31, 2019, by and between the City of Black Diamond
(the “City”) and the Black Diamond Police Officers’ Association (the “Association”).

2. Background and Purpose.

a. The parties have executed a collective bargaining agreement (“CBA”) for the

period of January 1, 2017 through December 31, 2019.

. During bargaining over the CBA, the parties could not reach an agreement

concerning a notice period for shift adjustments. The parties agreed to this
MOU as a compromise to evaluate the need for and costs associated with
providing such notice.

3. Terms of this MOU — Shift Adjustments

Page |1

a. The City will provide 48 hours’ notice of adjustments to an officer’s

regularly-scheduled shift. Overtime will be paid for adjustments made with less
than 48 hours’ notice, paid for those hours falling outside of an officer’s
regularly-scheduled shift. A deviation of four (4) hours or less from a regularly-
scheduled shift does not qualify as a shift adjustment and does not qualify for
overtime payment.

. The payment of overtime for shift adjustments is intended to avoid causing

inconvenience to officers’ personal lives during time off and is not intended to
incur overtime liability on a regular basis. The payment of overtime provided by
this MOU shall apply only when the Department is fully staffed and not during
staffing emergencies or public emergencies (as determined by the Chief or
Commander). For example, having an officer on extended L&l leave for one (1)
week or more in duration counts as a staffing emergency. Shift adjustments
made by mutual agreement between the Department and the affected officer(s)
shall not qualify for overtime payments.

. All paid time off (vacation, holiday, compensatory time off) requests must be

submitted with 72 hours’ notice or they are subject to denial.



4. This MOU will remain in effect for the duration of the parties’ 2017-2019 CBA and then
expire. While the MOU remains in effect, the parties will evaluate its pros/cons. This
MOU will not become part of the status quo or evidence at interest arbitration. The
terms of this MOU will be subject for negotiation during bargaining over a successor
CBA. All other terms and conditions of the 2017-2019 CBA shall remain unchanged
and in full force and effect.

CITY OF BLACK DIAMOND BLACK DIAMOND POLICE OFFICERS’
ASSOCIATION
Date: Date:

Carol Benson, Mayor Sgt. Brian Lynch, Association President



CITY COUNCIL City of Black Diamond

AGENDA BILL Post Office Box 599
Black Diamond, WA 98010
ITEM INFORMATION /

SUBJECT: Agenda Date: October 6, 2016 AB16-060A
Mayor Carol Benson

Resolution authorizing the Mayor to City Administrator

execute a professional services City Attorney David Linehan

agreement with RH2 Engineering, Inc. to City Clerk — Brenda L. Martinez

serve as the Civil Engineering Consultant Com Dev/Nat Res — Andy Williamson

to the Water and Sewer utilities. Finance — May Miller
MDRT/Ec Dev — Andy Williamson

Cost Impact (see also Fiscal Note): $60,000 Police — Chief Kiblinger

Fund Source: Water/Sewer Public Works — Seth Boettcher X

Timeline: 2 years Court - Stephanie Metcalf

Agenda Placement: ] Mayor [ ] Two Councilmembers [ ] Committee Chair [ ] City Administrator

Attachments: Resolution No. 16-xxx; Contract

SUMMARY STATEMENT:

A motion passed at the October 20 meeting to bring this resolution forward at the November 3™
meeting.

Councilmembers Deady and Edelman have asked to place this item on the agenda.

The City is in need of on-going water and sewer engineering services. The City hired RH2 two
years ago and would like to extend that agreement with this new agreement.

The City has been using RH2 for on-call tasks and has received responsive, technically sound
engineering with accurate and clear billing. Staff is recommending this two year agreement
with RH2 because of their very good service and their familiarity with the City’s water and
sewer systems.

Tasks under this agreement will be executed via an on-call task request according to adopted
purchasing policies. The staff will use this contract for initial study and investigation work for
capital project development, operation and maintenance troubleshooting and assistance, and
for serving development needs and plan review (reimbursable).

FISCAL NOTE (Finance Department): Task orders over $7,500 will require Council approval if
not covered by approved budgets; task orders over $15,000 will require Council approval. Many
expenses will be reimbursable by developers.

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Resolution 16-xxx (Clerk to assign




number after adoption) authorizing the Mayor to execute a professional
services agreement with RH2 Engineering, Inc. to serve as the Civil Engineering
Consultant for the Water and Sewer utilities.

RECORD OF COUNCIL ACTION
Meeting Date Action Vote
October 6, 2016 Motion to remove from agenda. Passed 3-2 (Edelman, Deady)
October 20, 2016 Motion to bring forward at November 3 meeting. Passed 5-0

November 3, 2016




RESOLUTION NO. 16-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BLACK DIAMOND, KING COUNTY, WASHINGTON
AUTHORIZING THE MAYOR TO EXECUTE A
PROFESSIONAL SERVICES AGREEMENT WITH RH2
ENGINEERING, INC. TO SERVE AS THE CIVIL
ENGINEERING CONSULTANT TO THE WATER AND
SEWER UTILITIES

WHEREAS, the City does not have sufficient staff resources to provide civil engineering
services to meet the needs of the water and sewer utilities; and

WHEREAS, on September 18, 2014, RH2 Engineering, Inc. and the City entered into a
contract for ongoing services described in the contract; and

WHEREAS, the City would like to continue the services with RH2 Engineering, Inc.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES RESOLVE AS FOLLOWS:

Section 1. The Mayor is hereby authorized to execute a professional services
agreement with RH2 Engineering, Inc. to serve as the Civil Engineering Consultant to
the Water and Sewer utilities.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, AT A REGULAR MEETING THEREOF, THIS 3RD DAY OF
NOVEMBER, 2016.

CITY OF BLACK DIAMOND:

Carol Benson, Mayor

Attest:

Brenda L. Martinez, City Clerk



CITY OF BLACK DIAMOND PROFESSIONAL SERVICES AGREEMENT
FOR CIVIL ENGINEERING SERVICES

THIS Agreement is made effective as of the day of , 2016, by and
between the City of Black Diamond, a municipal corporation, organized under the laws of the State of
‘Washington, whose address is:

CITY OF BLACK DIAMOND, WASHINGTON (hereinafter the “CITY”)
24301 Roberts Drive

Black Diamond, WA 98010

Contact: Seth Boettcher Phone: 360-886-5700 Fax: 360-886-2592

and RH2 ENGINEERING, INC., a corporation organized under the laws of the State of
Washington, doing business at:

RH2 ENGINEERING, INC. (hereinafter the “CONSULTANT”)
22722 29% Drive SE, Suite 210
Bothell, WA 98021

Contact: Geoff Dillard Phone: 425-951-5322 Fax: 425-951-5401

for professional services in connection with the following Project:
City of Black Diamond Public Works Civil Engineering (Water, Sewer)

WHEREAS, the City has previously contracted with Consultant to provide the City with the same
or substantially similar services for the Public Works Department, and the City desires to continue
working with Consultant on Public Works matters related to civil engineering for the water and sewer
utilities under the terms and conditions set forth herein; and

WHEREAS, the Consultant has agreed to provide the services described in Exhibit A (Scope of
‘Work) under the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the mutual promises set forth herein, it is agreed by and
between the parties as follows:

TERMS AND CONDITIONS

1. Services by Consultant.

A. Consultant shall perform the services described in the Scope of Work attached to this
Agreement as Exhibit "A." The services performed by the Consultant shall not exceed the Scope of Work
without prior written authorization from the City.

B. The City may from time to time require changes or modifications in the Scope of Work.
Such changes, including any decrease or increase in the amount of compensation, shall be agreed to by
the parties and incorporated in written amendments to the Agreement.

Revised 9/13/16
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2. Schedule of Work.

A, The City will issue an on-call task request, in the form attached as Exhibit “B,” for each
project task for which the City requires Consultant services. No work shall be commenced by Consultant
under this Agreement except pursuant to such an on-call task request issued by the City. Consultant shall
perform the services described in the on-call task request in accordance with the schedule and scope of
work set forth in the on-call task request (the “Task Scope of Work™).

B. Consultant will work within the project schedule set forth in the on-call task request and
will diligently proceed with the work and shall assure that it, and its subconsultants, will have adeguate
staffing at all times in order to complete the Scope of Work in a timely manner. If factors beyond the
Consultant’s control that could not have been reasonably foreseen as of the date of this Agreement cause
delay, then the parties will negotiate in good faith to determine whether an extension is appropriate. The
Consultant shall provide the City with written notice of any delay, or potential delay, that may trigger the
need for a time extension within 3 business days after the Consultant becomes aware of the delay or

potential delay.

C. Consultant is authorize to proceed with services upon receipt of a signed on-call task
request.
3. Compensation.

A. Rates. Compensation for the services provided pursuant to each on-call task request shall

be on a time and materials basis according to the list of billing rates and reimbursable expenses attached
hereto as Exhibit “C.” Consultant may adjust the billing rates and reimbursable expenses once each
calendar year on or after January 1* by providing the City with written notice of the adjusted rates and
expenses no less than (30) thirty days prior to the effective date of such adjustment. The billing rates and
reimbursable expenses for on-call task requests issued prior to receipt of written notice of the rate/expense
adjustment by the City shall not be affected by the adjustment.

B. Other. In the event that after commencement of work, the Consultant anticipates that the
work for an on-call task request will exceed the initial amount authorized, Consultant shall promptly
notify the City and provide the City with whatever documents or information is necessary to request
approval of any amounts in excess thereof.

4, Payment.

A. The City shall pay the Consultant an amount based on time and materials according to the
list of billing rates and reimbursable expenses attached hereto as Exhibit “C.” The total amount of
services under this contract shall not exceed sixty thousand dollars ($60,000) for the services describe in
Section 1 herein. This is the maximum amount to be paid under this Agreement for the work described in
Exhibit “A,” and shall not be exceeded without the prior written authorization of the City in the form of a
negotiated and executed supplemental agreement. PROVIDED, HOWEVER, the City reserves the right
to direct the Consultant’s compensated services under the timeé frame set forth in Section 5 herein before
reaching the maximum amount.

B. Compensation for the services provided pursuant to an on-call task request shall not
exceed $7,500 without the written authorization of the City Council. In the event that, after the
commencement of the work, the Consultant anticipates that the work for an on-call task request will

Revised 9/13/16
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exceed $7,500, Consultant shall promptly notify the City and provide the City with whatever documents
or information is necessary to request approval of any amounts in excess thereof.

C. The Consultant shall submit monthly invoices to the City after such services have been
performed, and a final bill upon completion of all the services described in this Agreement. The City shall
pay the full amount of an invoice within sixty (60) days of receipt. If the City objects to all or any portion
of an invoice, it shall so notify the Consultant of the same within fifteen (15) days from the date of receipt
and shall pay that portion of the invoices not in dispute, and the parties shall immediately make every
effort to settle the disputed portion,

5. Terms

A. This agreement shall commence on October 7, 2016, (“Commencement Date”) and shall
terminate on October 7, 2018, unless extended or terminated in writing as provided herein.

6. Discrimination and Compliance with Laws

A, Consultant agrees not to discriminate against any employee or applicant for employment
or any other person in the performance of this Agreement because of race, creed, color, national origin,
marital status, sex, age, disability, or other circumstance prohibited by federal, state, or local law or
ordinance, except for a bona fide occupational qualification.

B. Even though the Consultant is an independent contractor with the authority to control and
direct the performance and details of the work authorized under this Agreement, the work must meet the
approval of the City and shall be subject to the City’s general right inspection to secure the satisfactory
completion thereof. The Consultant agrees to comply with all federal, state and municipal laws, rules and
regulations that are now effective or become applicable within the terms of this Agreement to the
Consultant’s business, equipment and personnel engaged in operations covered by this Agreement or
accruing out of the performance of such operations.

C Consultant shall obtain a City of Black Diamond business license prior to receipt of
written Notice to Proceed.

D. Violation of this Paragraph 6 shall be a material breach of this Agreement and grounds
for cancellation, termination, or suspension of the Agreement by City, in whole or in part, and may result
in ineligibility for further work for City.

7. Relationship of Parties. The parties intend that an independent contractor-client relationship
will be created by this Agreement. As the Consultant is customarily engaged in an independently
established trade which encompasses the specific service provided to the City hereunder, no agent,
employee, representative or sub-consultant of the Consultant shall be or shall be deemed to be the
employee, agent, representative or sub-consultant of the City. In the performance of the work, the
Consultant is an independent contractor with the ability to control and direct the performance and details
of the work, the City being interested only in the results obtained under this Agreement. None of the
benefits provided by the City to its employees including, but not limited to, compensation, insurance, and
unemployment insurance are available from the City to the employees, agents, representatives or sub-
consultants of the Consultant. The Consultant will be solely and entirely responsible for its acts and for
the acts of its agents, employees, representatives and sub-consultants during the performance of this

Revised 9/13/16
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Agreement. The City may, during the term of this Agreement, engage other independent contractors to
perform the same or similar work that the Consultant performs hereunder.

8. Suspension and Termination of Agreement
A. Termination without cause. This Agreement may be terminated by the City at any time

for public convenience, for the Consultant’s msolvency or bankruptcy, or the Consultant’s assignment for
the benefit of creditors.

B. Termination with cause. The Agreement may be terminated upon the default of the
Consultant.

C. Rights Upon Termination.

1. With or Without Cause. Upon termination for any reason, all finished or
unfinished documents, reports, or other material or work of Consultant pursuant to this
Agreement shall be submitted to City, and Consultant shall be entitled to just and equitable
compensation for any satisfactory work completed prior to the date of termination, not to exceed
the total compensation set forth herein. Consultant shall not be entitled to any reallocation of cost,
profit or overhead. Consultant shall not in any event be entitled to anticipated profit on work not
performed because of such termination. Consultant shall use its best efforts to minimize the
compensation payable under this Agreement in the event of such termination. Upon termination,
the City may take over the work and prosecute the same to completion, by contract or otherwise.

2. Default. If the Agreement is terminated for default, the Consultant shall not be
entitled to receive any further payments under the Agreement until all work called for has been
fully performed. Any extra cost or damage to the City resulting from such default(s) shall be
deducted from any money due or coming due to the Consultant. The Consultant shall bear any
extra expenses incurred by the City in completing the work, including all increased costs for
completing the work, and all damage sustained, or which may be sustained by the City by reason
of such default.

D. Suspension. The City may suspend this Agreement, at its sole discretion. Any
reimbursement for expenses incurred due to the suspension shall be limited to the Consultant's reasonable
expenses, and shall be subject to verification. The Consultant shall resume performance of services under
this Agreement without delay when the suspension period ends.

E. Notice of Termination or Suspension. If delivered to the Consultant in person,

termination shall be effective immediately upon the Consultant’s receipt of the City’s written notice or
such date as stated in the City’s notice of termination, whichever is later. Notice of suspension shall be
given to the Consultant in writing upon one week's advance notice to Consultant. Such notice shall
indicate the anticipated period of suspension. Notice may also be delivered to the Consultant at the
address set forth in Section 15 herein.

9, Standard of Care. Consultant represents and warrants that it has the requisite training, skill and
experience necessary to provide the services under this agreement and is appropriately accredited and
licensed by all applicable agencies and governmental entities. Services provided by Consultant under this
agreement will be performed in a manner consistent with that degree of care and skill ordinarily exercised
by members of the same profession currently practicing in similar circumstances.

Revised 9/13/16
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10. Ownership of Work Product.

A. All data materials, reports, memoranda, and other documents developed under this
Agreement whether finished or not shall become the property of City, shall be forwarded to City at its
request and may be used by City as it sees fit. Upon termination of this agreement pursuant to paragraph 8
above, all finished or unfinished documents, reports, or other material or work of Consultant pursuant to
this Agreement shall be submitted to City.

B. All written information submitted by the City to the Consultant in connection with the
services performed by the Consultant under this Agreement will be safeguarded by the Consultant to at
least the same extent as the Consultant safeguards like information relating to its own business. If such
information is publicly available or is already in Consultant’s possession or known to it, or is rightfully
obtained by the Consultant from third parties, the Consultant shall bear no responsibility for its disclosure,
inadvertent or otherwise.

11. Work Performed at the Consultant’s Risk. The Consultant shall take all precautions necessary
and shall be responsible for the safety of its employees, agents and sub-consultants in the performance of
the work hereunder, and shall utilize all protection necessary for that purpose. All work shall be done at
the Consultant’s own risk, and the Consultant shall be responsible for any loss or damage to materials,
tools, or other articles used or held by the Consultant for use in connection with the work.

12. Indemnification. The Consultant shall defend, indemnify and hold the City, its officers,
officials, employees, agents and volunteers harmless from any and all claims, injuries, damages, losses or
suits, including all legal costs and attorneys' fees, arising out of or in connection with the performance of
this Agreement, except for injuries and damages caused by the sole negligence of the City. The City's
* inspection or acceptance of any of the Consultant's work when completed shall not be grounds to avoid
any of these covenants of indemnification.

Should a court of competent jurisdiction determine that this Agreement is Subject to RCW 4.24.115, then,
in the event of liability for damages arising out of bodily injury to persons or damages to property caused
by or resulting from the concurrent negligence of the Consultant and the City, its officers, officials,
employees, agents and Volunteers, the Consultant's liability hereunder shall be only to the extent of the
Consultant’s negligence.

IT IS FURTHER SPECIFICALLY AND EXPRESSLY UNDERSTOOD THAT THE
INDEMNIFICATION PROVIDED HEREIN CONSTITUTES THE CONSULTANT'S WAIVER OF
IMMUNITY UNDER INDUSTRIAL INSURANCE, TITLE 51 RCW, SOLELY FOR THE PURPOSES
OF THIS INDEMNIFICATION. THE PARTIES FURTHER ACKNOWLEDGE THAT THEY HAVE
MUTUALLY NEGOTIATED THIS WAIVER. THE CONSULTANT'S WAIVER OF IMMUNITY
UNDER THE PROVISIONS OF THIS SECTION DOES NOT INCLUDE, OR EXTEND TO, ANY
CLAIMS BY THE CONSULTANT'S EMPLOYEES DIRECTLY AGAINST THE CONSULTANT.

13. Insurance. The Consultant shall procure and maintain for the duration of the Agreement,
insurance against claims for injuries to persons or damage to property which may arise from or in
connection with the performance of the work hereunder by the Consultant, its agents, representatives, or

employees.

A. Minimum Scope of Insurance

Revised 9/13/16
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Consultant shall obtain insurance of the types described below:

1.

4.

Automobile Liability insurance covering all owned, non-owned, hired and leased
vehicles. Coverage shall be written on Insurance Services Office (ISO) form CA 00
01 or a substitute form providing equivalent liability coverage. If necessary, the
policy shall be endorsed to provide contractual liability coverage.

Commercial General Liability insurance shall be written on ISO occurrence form CG
00 01 or a substitute form providing equivalent liability coverage and shall cover
liability arising from premises, operations, independent contractors and personal
injury and advertising injury. The City shall be named by endorsement as an
additional insured under the Consultant’s Commercial General Liability insurance
policy with respect to the work performed for the City.

Workers’ Compensation coverage as required by the Industrial Insurance laws of the
State of Washington and Employer’s Liability Insurance.

Professional Liability insurance appropriate to the Consultant’s profession.

B. Minimum Amounts of Insurance

Consultant shall maintain the following insurance limits:

1.

4,

Automobile Liability insurance with a minimum combined single limit for bodily
injury and property damage of $1,000,000 per accident.

Commercial General Liability insurance shall be written with limits no less than
$1,000,000 each occurrence, $2,000,000 general aggregate.

Professional Liability insurance shall be written with limits no less than $1,000,000
per claim and $1,000,000 policy aggregate limit,

Employer’s Liability insurance each accident $1,000,000; Employer’s Liability

Disease each employee $1,000,000; and Employer’s Liability Disease — Policy Limit
$1,000,000.

C. Other Insurance Provisions

The insurance policies are to contain, or be endorsed to contain, the following provisions for
Automobile Liability, Professional Liability and Commercial General Liability insurance:

1.

The Consultant’s insurance coverage shall be primary insurance as respect the City.
Any insurance, self-insurance, or insurance pool coverage maintained by the City
shall be excess of the Consultant’s insurance and shall not contribute with it.

The Consultant’s insurance shall be endorsed to state that coverage shall not be
cancelled by either party, except after thirty (30) days prior written notice by certified
mail, return receipt requested, has been given to the City.

3. The City will not waive its right to subrogation against the Consultant. The
Consultant’s insurance shall be endorsed acknowledging that the City will not waive their
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right to subrogation. The Consultant’s insurance shall be endorsed to waive the right of
subrogation against the City, or any self-insurance, or insurance pool coverage
maintained by the City.

4. If any coverage is written on a “claims made” basis, then a minimum of a three (3)
year extended reporting period shall be included with the claims made policy, and proof
of this extended reporting period provided to the City.

D. Acceptability of Insurers

Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VIL.

E. Verification of Coverage

Consultant shall furnish the City with original certificates and a copy of the amendatory
endorsements, including but not necessarily limited to the additional insured endorsement,
evidencing the insurance requirements of the Consultant before commencement of the work.

14. Assigning or Subcontracting. Consultant shall not assign, transfer, subcontract or encumber
any rights, duties, or interests accruing from this Agreement without the express prior written consent of
the City, which consent may be withheld in the sole discretion of the City.

15, Notice. Any notices required to be given by the City to Consultant or by Consultant to the City shall
be in writing and delivered to the parties at the following addresses:

Seth Boettcher NAME OF CONSULTANT
Public Works Director Attn: Geoff Dillard
PO Box 599 RH?2 Engineering, Inc.
24301 Roberts Drive 22722 29" Drive SE, Suite 210
Black Diamond, WA 98010 Bothell, WA 98021
Phone: 360-886-5700 Phone: 425-951-5322
Fax: 360-886-2592 Fax: 425-951-5401

16. Resolution of Disputes and Governing Law,

A. Should any dispute, misunderstanding or conflict arise as to the terms and conditions
contained in this Agreement, the matter shall first be referred to the Mayor, who shall determine the term
or provision’s true intent or meaning. The Mayor shall also decide all questions which may arise between
the parties relative to the actual services provided or to the sufficiency of the performance hereunder.

B. If any dispute arises between the City and the Consultant under any of the provisions of
this Agreement which cannot be resolved by the Mayor’s determination in a reasonable time, or if the
Consultant does not agree with the Mayor’s decision on a disputed matter, jurisdiction of any resulting
litigation shall be filed in King County Superior Court, King County, Washington.

C. This Agreement shall be governed by and construed in accordance with the laws of the
State of Washington. In any suit or action instituted to enforce any right granted in this Agreement, the
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substantially prevailing party shall be entitled to recover its costs, disbursements, and reasonable
attorney’s fees from the other party.

17. General Provisions.

A. Non-waiver of Breach. The failure of either party to insist upon strict performance of any
of the covenants and agreements contained herein, or to exercise any option herein contained in one or
more instances, shall not be construed to be a waiver or relinquishment of said covenants, agreements, or
options, and the same shall be in full force and effect.

B. Modification. No waiver, alteration, modification of any of the provisions of this
Agreement shall be binding unless in writing and signed by a duly authorized representative of the City
and the Consultant.

C. Severability. The provisions of this Agreement are declared to be severable. If any
provision of this Agreement is for any reason held by a court of competent jurisdiction to be invalid or
unconstitutional, such invalidity or unconstitutionality shall not affect the validity or constitutionality of
any other provision.

D. Entire Agreement. The written provisions of this Agreement, together with any Exhibits
attached hereto, shall supersede all prior verbal statements of any officer or other representative of the
City, and such statements shall not be effective or be construed as entering into or forming a part of or
altering in any manner whatsoever, the Agreement or the Agreement documents. The entire agreement
between the parties with respect to the subject matter hereunder is contained in this Agreement and the
Exhibits attached hereto, which may or may not have been dated prior to the execution of this Agreement.
All of the above documents are hereby made a part of this Agreement and form the Agreement document
as fully as if the same were set forth herein. Should any language in any of the Exhibits to this Agreement
conflict with any language contained in this Agreement, then this Agreement shall prevail.

IN WITNESS WHEREOQF, the parties have executed this Agreement on the day and year set
forth above.

CITY OF BLACK DIAMOND, RH2 ENGINEERING, INC.
WASHINGTON ,
By: @% /g ,/{4!%4/
By: f S
Carol Benson Name: Geoffrey G. Dillard
Mayor

Title: Director

Date: ?, 25’[&

Date:

Attest:

By:
Brenda Martinez
City Clerk

Revised 9/13/16
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APPROVED AS TO FORM:

By:

David Linehan
City Attorney
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Exhibit A
Scope of Work

Background

In the course of a year and from time to time, the City will be in need of engineering assistance
for the City’s water and sewer utilities as well as capital project design work for these utilities.
This scope of work is intended to disclose the types of services the City may be seeking but is
not intended to be all inclusive of the City’s needs nor is it intended to be a complete list of all

services that the City will be requesting.

The following tasks are not intended to imply chronological order, but rather serve as general
categories of work that may be required by this contract.

Task 1 - Computer modeling of City Utility systems

* Review various utility system performance and constraints using computer modeling for

the water and sewer systems.
s Evaluate different utility system configurations to meet City needs or to address

identified problems.
Task 2 - Agency Coordination

e Assist the City with processing projects through various state and local agencies.
¢ Assist the City with preparing, presenting and advocating for solutions to City utility
needs before various state and local agencies.

Task 3 — Professional Assistance to Address Utility System Urgent Needs

* Provide the City with professional engineering and technical advice to deal with system
operations and maintenance problems that may arise.

¢ Assist the City with responding to regulatory requirements, new technology, or new
demands on the utility systems.

Task 4 — Capital Project Engineering

¢ Provide the City with early project planning engineering to define a general scope and

budget.
¢ Provide the City with preliminary project engineering to find creative, technically sound

and practical solutions to address City needs.
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e Provide efficient, clear drawings and contract documents for bidding public works

projects.
° Attend meeting as necessary and as directed by the City to ensure compliance with City

needs.
® Provide quality control and maintain quality assurance procedures for work products.

® Maintain complete and efficient working files of project activities.

¢ Provide timely and accurate billing invoices and billing records.

¢ Provide peer-review services as requested by the City.

s Meet with other City departments and as requested by the City to share information
and maintain a cooperative working environment.

Task 5 — Mapping and As-built Drawings

® Provide mapping services for the City as requested.
¢ Update City maps with information collected by the City or from developers.
®  Assist City with GIS systems and as-built formatting.

Task 6 — Services During Construction

* Provide on-call field inspection services to assist and supplement the experience and

resources of City staff.
¢ Assist the City with project management activities as requested.

Task 7 — Rates and Financial Analysis

¢ Provide the City with rate studies, capital facility charge analysis, cost benefit analysis

and funding recommendations.

Task 8 — General

¢ Provide professional technical assistance related to the planning, review, permit
requirements, capital project implementation, operations, maintenance and reporting
for the City's water and sewer utilities as directed by the City.
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Exhibit B

City of Black Diamond On-Call Task Request

Date: City Staff Contact:
Task Name: Phone: 360-886-5700
Consultant Project No.: Fax: 360-886-2592

Consultant Contact Name:
Consultant Phone:
Consultant Fax:

Scope of Task Request Including Deliverables and Schedule

Budget Estimate:

Task Request Approval:
City of Black Diamond:
Written Name : Title
Signature Date
Consultant:
Written Name Title
Signature Date

*Costs are billed on a time and materials basis, the Consultant shall notify the City should additional funds be necessary to complete
the task order. Additional work beyond that which is ordered by the City shall not commence until written notification is received from

the City.
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EXHIBITC
RH2 ENGINEERING, INC.
2016 SCHEDULE OF RATES AND CHARGES

RATE LIST RATE UNIT
Professional | $137 . S/hr
Professional Ii $150 S/hr
Professional HlI $159 S/hr
Professional IV $170 S/hr
Professional vV $180 S/hr
Professional Vi $189 S/hr
Professional Vil $204 S/hr
Professional Vil $213 S/hr
Professional IX $213 $/hr
Technician | $96 S/hr
Technician I $101 $S/hr
Technician Il $129 S/hr
Technician IV $137 s/hr
Administrative | 365 S/hr
Administrative 1l $§77 S/hr
Administrative ili $92 S/hr
Administrative IV $108 $/hr
Administrative V 5128 S/hr
CAD/GIS System $27.50 s/hr
CAD Plots - Half Size $2.50 price per plot
CAD Plots - Full Size $10.00 price per plot
CAD Plots - Large $25.00 price per plot
Copies (bw) 85" X 11" $0.09 price per copy
Copies (bw) 8.5" X 14" 50.14 price per copy
Copies {bw) 11" X 17" $0.20 price per copy
Copies {color} 8.5" X 11" $0.90 price per copy
Copies {color) 8.5" X 14" $1.20 price per copy
Copies {color) 11" X 17" $2.00 price per copy
Technology Charge 2.50% % of Direct Labor

price per mile
Mileage $0.540 {or Current IRS Rate)
Subconsultants 15% Cost +
Outside Services at cost

9/23/20162:04 PM




CITY COUNCIL City of Black Diamond

Post Office Box 599
AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: November 3, 2016 AB16-063
Ordinance regarding CCD Black Diamond Mayor Carol Benson
Partners LLC and Ten Trails Residential City Administrator
Owners Associate a Non- Exclusive City Attorney David Linehan
Franchise to use and occupy certain City Clerk — Brenda L. Martinez
public right of ways Com Dev/Nat Res — Andy Williamson
Finance — May Miller
MDRT/Ec Dev — Andy Williamson X
Cost Impact - N/A Police — Chief Kiblinger
Fund Source: Public Works — Seth Boettcher
Timeline: Immediately Court — Stephanie Metcalf

Agenda Placement: [X] Mayor [X] Two Councilmembers [ | Committee Chair [_] City Administrator

Attachments: Ordinance 16-xxx

SUMMARY STATEMENT:
Councilmembers Edelman and Deady have placed this item on the agenda.

Granting CCD Black Diamond and the Ten Trails Residential Owners Association, Non-Exclusive
franchise to use and occupy certain public rights-of-way for the purpose of construction,
maintaining, and operating private drainage systems, including rain gardens and systems;
irrigation systems, including reclaimed water distribution; landscaping lighting; private sanitary
sewer systems; and appurtenances.

CCD Black Diamond and the Ten Trails Residential Owners Association meets the qualifications
to operate within the City Right-of-Way per the Development Agreement, chapter 7.1.7

CCD Black Diamond and the Ten Trails Residential Owners Association will be required to obtain
any and all regulatory permit required by the City prior to beginning work in the City’s Right-of-
Way. Following any work within the Right-of-Way, CCD Black Diamond and the Ten Trails
Residential Owners Association will be required to restore the area of construction to the
reasonable satisfaction of the City.

FISCAL NOTE: No Fiscal impact

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Ordinance No. 16-xxx (Clerk to assign
number after adoption), authorizing the Mayor to execute an agreement with
CCD Black Diamond Partners LLC and Ten Trails Residential Owners Associate a
Non- Exclusive Franchise to use and occupy certain public right of ways.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

November 03, 2016




ORDINANCE NO.

AN ORDINANCE OF THE CITY OF BLACK DIAMOND, WASHINGTON, GRANTING
TO CCD BLACK DIAMOND PARTNERS LLC A NON-EXCLUSIVE FRANCHISE TO
USE AND OCCUPY CERTAIN PUBLIC RIGHTS-OF-WAY FOR THE PURPOSE OF
CONSTRUCTING, MAINTAINING, AND OPERATING PRIVATE STORM DRAINAGE
SYSTEMS, INCLUDING RAIN GARDENS AND BIO RETENTION SYSTEMS;
IRRIGATION SYSTEMS, INCLUDING RECLAIMED WATER DISTRIBUTION;
LANDSCAPE LIGHTING; PRIVATE SANITARY SEWER SYSTEMS; AND
APPURTENANCES.

WHEREAS, RCW 35A.47.040 authorizes code cities to issue non-exclusive
franchises for use of public street and rights-of-way, and

WHEREAS, the City has determined that the improvements contemplated and
regulated by this ordinance are appropriate and in the best interests of current and future residents
of the City; and

WHEREAS, this ordinance has been introduced more than five (5) days prior to its
passage by the City Council, and

WHEREAS, this ordinance has been submitted to the City Attorney and has
received at least a majority vote of the entire City Council at a regular meeting, now, therefore

THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND, WASHINGTON,
DO ORDAIN AS FOLLOWS:

Section 1. Rights Granted. The right is hereby granted to CCD BLACK
DIAMOND PARTNERS LLC and TEN TRAILS RESIDENTIAL OWNERS ASSOCIATION, its
heirs, successors, legal representatives and assigns (collectively hereinafter referred to as the
"Grantee") to lay, construct, extend, maintain, repair, renew, operate, and replace private storm
drainage systems, including rain gardens and bio retention systems, irrigation systems, including reclaimed water
distribution, landscape lighting, private sanitary sewer systems, and appurtenances in, on, under, over,
though, along and/or across the public right-of-ways within The Villages Master Planned
Development as legally described in Exhibit B to The Villages Master Planned Development
Development Agreement dated December 12, 2011 recorded under King County recording no.
2012013000065 as amended (the “Development Agreement”) located in the City of Black
Diamond (hereinafter referred to as the “City”) for the term of ten (10)-years from and after the
effective date of this ordinance, except as hereinafter provided. At the end of the ten (10)-year
period this franchise shall automatically renew on the anniversary date each year thereafter unless
one party gives the other party written notice of intent to terminate the franchise at least six (6)
months in advance of the anniversary date. The City of Black Diamond agrees to not unreasonably
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withhold such franchise renewal provided the purpose of the franchise has not substantially
changed. In the event that this franchise continues beyond the existence of the Master
Development Review Team (“MDRT”) as defined in the Development Agreement, the City Public
Works Director shall succeed the MDRT with regard to all rights and obligations conferred by this
franchise.

Section 2. City's Reservation of Rights. Nothing herein shall be deemed to direct or
restrict the City's ability to adopt and enforce all necessary and appropriate ordinances, and permit
requirements regulating the performance of the conditions of this franchise, including any valid
ordinance made in the exercise of its police powers in the interest of public safety and for the
welfare of the public. The City shall have the authority at all times to control by appropriate
regulations the location, elevation, manner of construction and maintenance of any facilities of the
Grantee, and the Grantee shall promptly conform with all such regulations, and permit
requirements, unless compliance would cause the Grantee to violate other requirements of law.

Section 3. Franchise Fee. In consideration of the fact that i) the Development
Agreement requires the recharge of groundwater with stormwater infiltrated using low impact
development techniques and infiltration facilities, ii) the City requires adaptive management of
detention and discharge rates and maintenance of hydrology for Black Diamond Lake and
wetlands on the site through recharge, and iii) that the only feasible route to achieve these
standards and conditions is by crossing and within the City right of way, the City will not impose a
franchise fee. Further, in consideration for Grantee providing and paying for the cost of irrigation
systems, reclaimed water systems, and water necessary for irrigation of landscape improvements
on City-owned property, at no charge to the City, the City will not impose a franchise fee. In
addition, in consideration of landscape lighting being provided where appropriate to enhance the
character of the community while providing a higher level of security for all citizens of the
community who may use the parks and trails at night and that the cost to operate the lights will be
at no cost to the City, the City will not impose a franchise fee. Finally, in consideration of the fact
that private side sewers are required by the City to be placed in City right of way because it is the
most protected and practical route, the City will not impose a franchise fee.

Section 4. Approval of Plans. Prior to construction of any of the facilities in the
area described in Section 1 herein, the Grantee shall submit to the City’s MDRT , in triplicate,
plans drawn to an accurate scale, showing the exact location, character, position, depth and height
of the work to be done. The plans shall accurately depict the relative position and location of all
lines, facilities and appurtenances to be constructed, hung, laid, re-laid, installed, replaced,
repaired, connected or disconnected, in the existing street or public right-of-way. All streets and
public right-of-way denoted thereon shall be designated by their name and number and any local
improvements therein such as roadway pavement, shoulders, sidewalks, curbs, gutters, ditches,
driveways, parking strips, telephone or electric distribution poles, conduits, storm, gas or water
pipes as may exist on the ground or area above sought to be occupied shall be outlined.

In the construction proposed by the Grantee, all materials and equipment shall be of the first class
type and kind. The exact class and type to be used shall be shown on the plans, as will the
equipment to be used and the mode of safeguarding and facilitating the public traffic during
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construction. The manner of excavation, construction installation, backfill and temporary
structures (such as traffic turnouts, road obstructions, etc.) shall meet with the approval of, pass all
requirements of, and be constructed under the supervision of the MDRT. Prior to approval of any
work under this franchise, the MDRT may require such modifications or changes, deemed
necessary to properly protect the public in the use of the public places, and may fix the time or
times within and during which such work shall be done. The Grantee shall submit a Right-of-Way
Use Permit and/or Utility Permit as required by the MDRT prior to work within the City’s right-
of-way.

Section 5. Requirement for Work in Public Rights-of-Way. Whenever the Grantee
shall excavate in any public right-of-way for the purpose of installation, construction, repair,
maintenance or relocation of its facilities, it shall apply to the City for a permit to do so and, in
addition, shall give the City at least ten (10) working days’ notice of intent to commence work on
main lines in the right-of-way, unless such notice is waived by the MDRT. In no case shall any
work commence within any public right-of-way without a permit, except as otherwise provided in
this franchise ordinance.

During any period of relocation, installation, construction or maintenance, all surface structures, if
any, shall be erected and used in such places and positions within said public right-of- ways and
other public properties so as to interfere as little as possible with the free passage of traffic and the
free use of adjoining property, and the Grantee shall at all times post and maintain proper
barricades and comply with all applicable safety regulations during such period of construction as
required by the ordinances of the City or the laws of the State of Washington, including RCW
39.04.180 for the construction of trench safety systems.

If the Grantee shall at any time plan to make excavations in any area covered by this franchise and as
described in this Section, the Grantee shall afford the City, upon receipt of a written request to do so,
an opportunity to share such excavation, PROVIDED THAT:

A. Installation of any lines is compatible with all federal, state
and local regulations and Grantee's construction standards;

B. Such joint use shall not unreasonably delay the Grantee's
work;
C. Such joint use shall be arranged and accomplished on terms

and conditions satisfactory to both parties;
D. The Grantee may deny such request for safety reasons.

Section 6. Protection of the Public Health, Safety and Property. Whenever an
accident, faulty operation, excavation, fill or other condition associated with the construction,
installation, maintenance or repair of the facilities authorized under this franchise has caused or
contributed to a condition that appears to substantially impair the lateral support of the adjoining
street or public place, or endanger the public, and adjoining public place or street utilities or City
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property, the MDRT may direct the Grantee, at its own expense, to take actions to protect the
public, adjacent public places, City property and street utilities, and may require compliance
within a prescribed time.

In the event that the Grantee fails or refuses to take the actions directed promptly, or fails to fully
comply with such directions given by the MDRT, or if emergency conditions exist which require
immediate action, the City may enter upon the property and take such actions necessary to protect
the public, the adjacent streets, or streets, or street utilities, or to maintain the lateral support
thereof, including placing of temporary shoring, backfilling, alteration of drainage patterns and
any other actions reasonable necessary to decrease the possibility of earth movement, or actions
regarded as necessary safety precautions; and the Grantee shall be liable to the City for the costs
thereof.

Section 7. Records. Grantee shall at all times keep complete records showing the
relative location and size of all facilities heretofore installed in public right-of-ways within the
City. Such records shall be kept current by the Grantee, who shall provide as-builts to the City
when this franchise is granted, and if the City permits additional installations, then immediately
after construction is complete.

Upon the City's request for information on the location of Grantee's facilities prior to the designing
of rights-of-way improvements or other City improvements, the Grantee shall respond with the
information on both the horizontal and vertical depth location of the Grantee's facilities no later
than two (2) business days after the receipt of the request, unless otherwise agreed by the parties
in writing. The City, as excavator, shall have the right to receive compensation from the Grantee
for all costs incurred if the Grantee does not accurately locate its facilities as required by this
section and in accordance with RCW 19.122.030. Such compensation shall be paid by the Grantee
to the City within thirty (30) days after receipt of an invoice

Section 8. Recovery of Costs. During the term of the Development Agreement,
Grantee shall be responsible for all costs associated with activities undertaken through the
authority granted in this franchise ordinance in accordance with the terms of the MPD Funding
Agreement, Exhibit N to the Development Agreement. Thereafter, the Grantee shall be
responsible for all permit fees associated with activities undertaken through the authority granted
in this franchise ordinance or under the laws of the City. When the City incurs costs and expenses
for review, inspection or supervision of activities undertaken through the authority granted in this
franchise or any ordinances relating to the subject for which a fee is not established, the Grantee
shall pay such costs and expenses directly to the City.

Section 9. Restoration. The Grantee shall, after installation, construction, relocation,
maintenance or repair of its facilities within the franchise area, restore the surface of the right-of-
way to at least the same condition the property was in immediately prior to any such installation,
construction, relocation, maintenance or repair. The MDRT shall have final approval of the condition
of such streets after restoration or repair. All concrete encased monuments which have been
disturbed or displaced by such work shall be restored pursuant to all federal, state and local
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standards and specifications. The Grantee agrees to promptly complete all restoration work and to
promptly repair any damage caused by such work to the affected area at its sole cost and expense.

Section 10. Indemnification. The Grantee hereby releases, covenants not to bring suit
and agrees to indemnify, defend and hold harmless the City, its officers, officials, employees, agents,
volunteers, and representatives from any and all claims, injuries, damages, costs, judgments,
awards or liability to any person, including claims by the Grantee's own employees to which the
Grantee might otherwise be immune under Title 51 RCW, arising out of or related to any activities or
operations performed by Grantee or on Grantee’s behalf under or in connection with this franchise,
except for injuries or damages to persons or property caused by the sole negligence of the City.

The Grantee further releases, covenants not to bring suit and agrees to indemnify, defend and hold
harmless the City, its officers, officials, employees, agents, volunteers, and representatives from any
and all claims, injuries, damages, costs, judgments, awards or liability to any person including
claims by the Grantee's own employees, including those claims to which the Grantee might
otherwise be immune under Title 51 RCW, arising against the City (1) solely by virtue of the City's
ownership or control of the rights-of-way; (2) by virtue of the Grantee's exercise of the rights
granted herein; or (3) by virtue of the City's permitting the Grantee's use of the City's rights-of-way;
which claims are based upon the City's inspection or lack of inspection of work performed by the
Grantee, its employees, agents, officers or representatives, in connection with the work authorized
on the City's property or property over which the City has control, pursuant to this franchise or
pursuant to any other permit or approval issued in connection with this franchise.

This covenant of indemnification shall include, but not be limited by this reference, claims against
the City arising as a result of negligent acts or omissions of the Grantee, its employees, officers,
representatives or agents in barricading, instituting trench safety systems or providing other
adequate warnings of any excavation, construction or work in any public right-of- way in the
performance of the work or services permitted under this franchise.

Inspection or acceptance by the City of any work performed by the Grantee at the time of
completion of construction shall not be grounds for avoidance of any of these covenants of
indemnification. Said indemnification obligations shall extend to claims which are not reduced to a
suit and any claims which may be compromised prior to the culmination of any litigation or the
institution of any litigation.

In the event that the Grantee refuses the tender of defense in any suit or claim, said tender having
been made pursuant to the indemnification clauses contained herein, and said refusal is subsequently
determined by a court having jurisdiction (or such other tribunal that the parties shall agree to decide
the matter) to have been a wrongful refusal on the part of the Grantee, then the Grantee shall pay
all of the City's costs of defense of the action, including all reasonable expert witness fees and
reasonable attorneys' fees and the reasonable costs of the City, including reasonable attorneys' fee for
recovering under this indemnification clause.

In the event of lability for damages arising out of bodily injury to persons or damages to property
caused by or resulting from the concurrent negligence of the Grantee and the City, its officers,
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employees and agents, the Grantee's liability hereunder shall be only to the extent of the Grantee's
negligence. It is further specifically and expressly understood that the indemnification provided
herein covers claims by the Grantee's own employees from which the Grantee might otherwise be
immune under Title 51 RCW, and this waiver has been mutually negotiated by the parties.

Section 11. Bond. Except for a street-restoration bond applicable to future repair
and maintenance projects undertaken by the developer, the City will not require the Grantee to
post bond for the faithful performance of the terms and conditions of this franchise.

Section 12. Relocation. Grantee agrees and covenants at its sole cost and expense,
to protect, support, temporarily disconnect, or relocate any of its installations within City right-of-
ways when so required by the City by reason of traffic conditions or public safety, dedications of
new rights-of-way and the establishment and improvement thereof, widening and improvement of
existing rights-of-way, street vacations, change or establishment of street grade, or the
construction of any public improvement or structure by any governmental agency acting in a
governmental capacity (any or all of which, individually or collectively, constitute a “Public Project”).

Any condition or requirement (including, without limitation, any condition or requirement imposed
pursuant to any contract or in conjunction with approvals for permit for zoning, land use,
construction or development) imposed by the City upon any third party or agreed upon between the
City and any third party that reasonably necessitates the relocation of Grantee’s facilities within the
franchise area shall be deemed to be at the request of and to accommodate such third party.

If the City determines that a Public Project necessitates the relocation of Grantee’s then existing
facilities, the City shall:

A. At least sixty (60) days prior to the notice to proceed with the Public
Project, provide Grantee with written notice requiring such relocation; and

B. Provide Grantee with copies of pertinent portions of the plans and
specifications for the Public Project and a proposed location for
Grantee’s facilities so that Grantee may relocate its facilities in other City
right-of-way in order to accommodate the Public Project.

C. After receipt of the notice to relocate and the plans and specifications for
the Public Project, Grantee shall complete relocation of its facilities at
least ten (10) days prior to commencement of the City's Public
Project at no charge or expense to the City. Relocation shall be
accomplished in such a manner as to accommodate the Public Project.

Grantee may, after receipt of written notice requesting a relocation of its facilities, submit to
the City written alternatives to such relocation. The City shall evaluate such alternatives and
advise Grantee in writing if one or more of the alternatives are suitable to accommodate the work
which would otherwise necessitate relocation of the facilities. If so requested by the City, Grantee
shall submit additional information to assist the City in making such evaluation. The City shall
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give each alternative proposed by Grantee full and fair consideration. In the event the City
ultimately determines that there is no other reasonable or feasible alternative, Grantee shall
relocate its facilities as otherwise provided in this Section. The provisions of this Section shall
survive the expiration or termination of this franchise agreement.

The provisions of this Section shall in no manner preclude or restrict Grantee from making any
arrangements it may deem appropriate when responding to a request for relocation of its facilities by
any person or entity other than the City, where the facilities to be constructed by said person or
entity are not or will not become City-owned, operated or maintained facilities, provided that
such arrangements do not unduly delay a City construction project.

Section 13. Non-Exclusive Franchise Grant. This franchise is granted upon the
express condition that it shall not in any manner prevent the City from granting other or further
franchises in, along, over, through, under, below or across any of said streets, avenues, alleys or
public rights-of- way of every type and description. Such franchise shall in no way prevent or
prohibit the City from using any of said roads, streets or public rights-of-way, or affect the City's
jurisdiction over them or any part of them, and the City shall retain power to make all necessary
changes, relocations, repairs, maintenance, establishment, improvement, dedication of same as the
City may deem fit, including the dedication, establishment, maintenance, and improvement of all
new rights-of-way of every type and description.

Section 14. Forfeiture and Revocation. If Grantee willfully violates or fails to
comply with any of the provisions of this franchise, or through willful misconduct or gross
negligence fails to heed or comply with any notice given the Grantee by the City under the
provisions of this franchise, then the Grantee shall, at the election of the City Council, forfeit all
rights conferred hereunder and this franchise may be revoked or annulled by the Council after a
hearing held upon at least thirty (30) days notice to the Grantee. Prior to or at the hearing, the
Grantee may request a reasonable time within which to remedy the default.

The City may elect, in lieu of the above and without any prejudice to any of its other legal rights
and remedies, to obtain an order from the superior court having jurisdiction compelling the
Grantee to comply with the provisions of this ordinance, and to recover damages and costs incurred
by the City by reason of the Grantee's failure to comply.

In addition to any other remedy provided herein, the City reserves the right to pursue any legal
remedy to compel or force the Grantee to comply with the terms of this franchise, and the pursuit of
any right or remedy by the City shall not prevent the City from thereafter declaring a forfeiture or
revocation for breach of the conditions herein.

Section 15. Insurance. Grantee shall procure and maintain for the duration of this
franchise, insurance against claims for injuries to persons or damages to property which may arise
from or in connection with the exercise of the rights, privileges and authority granted hereunder to the
Grantee, its officials, employees and representatives. Grantee shall provide a copy of its insurance
policy(ies) to the City for its inspection prior to the adoption of this franchise ordinance.
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Grantee shall obtain and maintain insurance of at least the following types of coverage and
minimum coverage limits:

1. Automobile Liability insurance covering all owned, non-owned, hired and
leased vehicles. Coverage shall be at least as broad as Insurance Services
Office (ISO) form CA 00 01, and shall have a minimum combined single limit
for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be at least as broad as Insurance
Services Office (ISO) occurrence form CG 00 01 and shall cover liability
arising from operations, products-completed operations, and stop-gap liability,
and shall be written with limits no less than $1,000,000 each occurrence,
$2,000,000 general aggregate, and a $2,000,000 products- completed
operations aggregate limit. There shall be no exclusion for liability arising
from explosion, collapse, or underground property damage. The City shall be
named as an additional insured under the Grantee’s Commercial General
Liability insurance policy using ISO Additional Insured-State or Political
Subdivisions-Permits CG 20 12 or a substitute endorsement providing at least
as broad coverage.

Any deductibles or self-insured retentions must be declared to and approved by the City. Payment
of deductible or self-insured retentions shall be the sole responsibility or the Grantee. If the
Grantee maintains higher insurance limits than the minimums shown above, the City shall be
insured for the full available limits of Commercial General and Excess or Umbrella liability
maintained by the Grantee, irrespective of whether such limits maintained by the Grantee are
greater than those required by this franchise or whether any certificate of insurance furnished to
the City evidences limits of liability lower than those maintained by the Grantee.

The insurance policy obtained by Grantee shall name the City, its officers, officials, employees,
and volunteers as additional insureds with regard to activities performed by or on behalf of the
Grantee. The coverage shall contain no special limitations on the scope of protection afforded to
the City, its officers, officials, employees, or volunteers. In addition, the insurance policy shall
contain a clause stating that coverage shall apply separately to each insured against whom claim is
made or suit is brought, except with respect to the limits of the insurer's liability. Grantee's
insurance shall be primary insurance as respects the City, its officers, officials, employees or
volunteers. Any insurance, self-insurance, or self-insured pool coverage maintained by the City,
its officers, officials, employees, and volunteers shall be in excess of Grantee's insurance and shall
not contribute with it. The insurance policy or policies required by this clause shall be endorsed to
state that coverage shall not be suspended, voided, or canceled by either party, or reduced in
coverage or in limits, except after thirty (30) days prior written notice, by certified mail, return
receipt requested, has been given to the City. Any failure to comply with the reporting provisions of
the policies required herein shall not affect coverage provided to the City, its officers, officials,
employees or volunteers.
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Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VIL
Before beginning any work under this Agreement, Grantee shall provide evidence, in the form of
an original Certificate of Insurance, and a copy of the amendatory endorsements, including the
additional insured endorsement, of the insurance requirements specified above. Grantee’s failure
to maintain the insurance as required shall constitute a material breach of the franchise, upon
which the City may, after giving five business days’ notice to Grantee to correct the breach,
immediately terminate the franchise or, at its discretion, procure or renew such insurance and pay
any and all premiums in connection therewith, with any sums so expended to be repaid to the City
on demand.

Grantee’s maintenance of insurance as required by this franchise does not limit the liability of the
Grantee to the coverage provided by such insurance, nor does it otherwise limit the City’s recourse
to any remedy available at law or in equity.

Section 16. Assignment. This agreement may not be assigned or transferred without
the prior, written approval of the City. The Grantee shall provide prompt, written notice to the City
of any such proposed assignment. All of the provisions, conditions, regulations and requirements
contained in this franchise ordinance shall be binding upon the successors and assigns of the
Grantee, and all privileges of the Grantee shall inure to the successors and assigns as if they were
mentioned herein.

Section 17. Abandonment of Facilities. Any plan for abandonment of any of
Grantee's facilities installed under this franchise or any of its predecessors must be submitted to
the City for its written consent. The MDRT shall review the plan for abandonment prior to
commencement of any work, and all necessary permits must be obtained prior to such work. The
provisions of this Section shall survive the expiration, revocation or termination of this
franchise ordinance.

Section 18. Modification. The City and Grantee hereby reserve the right to alter,
amend or modify the terms and conditions of this franchise upon written agreement of both parties to
such alteration, amendment or modification.

Section 19. Integration. The written provisions and terms of this franchise ordinance
shall supersede all prior verbal statements of either party, and any prior franchise ordinance between
the parties. Such statements or prior franchise ordinances shall not be effective or be construed as
entering into, forming a part of, or altering in any manner whatsoever, this Agreement.

Section 20. Street Vacations. This section will only become operative in those
instances where the street vacation is subject to the City’s street vacation ordinance, and not in
those situations where the street has been vacated by the lapse of time and operations of law. The
City may have occasion to vacate certain streets, public ways or areas that have Grantee’s facilities
located thereon. City agrees to exert reasonable good faith efforts to reserve an easement for
Grantee’s facilities when a street, public way or area is vacated. If it is not feasible for City to
reserve an easement for Grantee’s facilities, the proponents of the vacation shall be required (by
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City) as part of land use or other permitting approvals, to reimburse Grantee all costs to relocated
said facilities, as allowed by law.

Section 21. Notice. Any notice or information required or permitted to be given to
the parties under this franchise agreement may be sent to the following addresses unless otherwise
specified:

City of Black Diamond Grantee c/o Oakpointe LLC

PO Box 599 10220 NE Points Drive, Suite 310
Black Diamond, WA 98010 Kirkland, WA 98033

Attn: MDRT Attn: Brian Ross

Section 22. Binding Effect. All of the provisions, conditions, regulations and
requirements contained in this franchise ordinance shall further be binding upon the heirs,
successors, executors, administrators, legal representatives and assigns of the Grantee and all
privileges, as well as all obligations and liabilities of the Grantee shall inure to its heirs, successors
and assigns equally as if they were specifically mentioned wherever the Grantee is mentioned herein.

Section 23. Compliance with Law. The Grantee, is subcontractors, employees and
any person acting on behalf of the Grantee shall keep him/herself fully informed of all federal and
state laws and regulations, and all municipal ordinances and regulations which in any manner
affect the work or performance of the work authorized under this franchise ordinance, whether or
not such laws, ordinances, or regulations are mentioned herein, and shall indemnify the City, its
officers, agents, employees, volunteers, or representatives against any claim or liability arising
from or based upon the violation of any such laws and regulations.

Section 24. Survival. All of the provisions, conditions, and requirements of
Sections 6, 7, 9, 10, 17, and 22 shall survive the City’s franchise to the Grantee for the use of the
areas mentioned in Section 1 herein, and any renewals or extensions thereof.

Section 25. Severability. If any section, sentence, clause or phrase of this franchise
ordinance should be held to be invalid or unconstitutional by a court of competent jurisdiction, such
invalidity or unconstitutionality shall not affect the validity or constitutionality of any other section,
sentence, clause or phrase of this franchise ordinance. In the event that any of the provisions of this
franchise are held to be invalid by a court of competent jurisdiction, the parties reserve the right to
renegotiate the grant of franchise and may amend, repeal, add, replace or modify any other provision
of this franchise, or may terminate this franchise.

Section 26. Acceptance. This franchise is granted upon the express condition that
Grantee, within thirty (30) days after the adoption of this ordinance, shall file with the Clerk of the
City a written acceptance of the same together with the other documentation required in this
franchise, and when so accepted by the Grantee shall constitute a contract between the City and
Grantee for all of the uses, services and purposes herein set forth.
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Section 27. Emergency Work — Permit Waiver. In the event of any emergency in
which any of Grantee’s facilities located in or under any right-of-way breaks, becomes
damaged, or if Grantee’s construction area is otherwise in such a condition as to immediately
endanger the property, life, health or safety of any individual, Grantee shall immediately take the
proper emergency measures to repair its facilities, to cure or remedy the dangerous conditions for
the protection of property, life, health or safety of individuals without first applying for and
obtaining a permit as required by this franchise. However, this shall not relieve Grantee from the
requirement of obtaining any permits necessary for this purpose, and Grantee shall apply for all such
permits not later than the next succeeding day during which the Black Diamond City Hall is open for
business.

Section 28. Effective Date. This Ordinance shall take effect on the date of its
first publication in the City's official newspaper, or on the date the Grantee submits the written
acceptance required by Section 26 above, whichever occurs later.

PASSED BY THE COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, AND APPROVED BY ITS MAYOR AT A REGULAR MEETING OF SAID

COUNCIL HELD ON THIS ___ DAY OF , 2016.
APPROVED:

ATTEST/AUTHENTICATED:

CITY CLERK,

APPROVED AS TO FORM:

OFFICE OF THE CITY ATTORNEY:

BY

FILED WITH THE CITY CLERK:
PASSED BY THE CITY COUNCIL:
PUBLISHED:

EFFECTIVE DATE:

ORDINANCE NO.
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CITY COUNCIL City of Pg::k Diamo;g
Post Office Box 5
AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: November 3, 2016 AB16-064
Ordinance Regarding Astound Mayor Carol Benson

Broadband, LLC, d/b/a “Wave” granting City Administrator

A Non-Exclusive Telecommunications City Attorney David Linehan

Franchise to install, construct, maintain, City Clerk — Brenda L. Martinez

repair, and operate a Com Dev/Nat Res — Andy Williamson
telecommunications system within the Finance — May Miller

public rights of way MDRT/Ec Dev — Andy Williamson X
Cost Impact - N/A Police — Chief Kiblinger

Fund Source: -- Public Works — Seth Boettcher

Timeline: 10 year agreement Court — Stephanie Metcalf

Agenda Placement: [X] Mayor [X] Two Councilmembers [ | Committee Chair [_] City Administrator

Attachments: Ordinance 16- xxx; Overview

SUMMARY STATEMENT:
Councilmembers Edelman and Deady have placed this item on the agenda.

Granting, Astound Broadband, LLC, d/b/a “Wave” a Non-Exclusive Telecommunications
Franchise to install, construct, maintain, repair, and operate a telecommunications system
within the public rights of way.

Astound Broadband meets the qualifications to operate within the City Right-of-Way as a
wireless telephone business and a telecommunications company meeting RCW 80.

Astound Broadband will be required to obtain any and all regulatory permit required by the
City prior to beginning work in the City’s Right-of-Way. Following any work within the Right-of-
Way, Astound Broadband will be required to restore the area of construction to the reasonable
satisfaction of the City.

FISCAL NOTE: No Fiscal Impact

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Ordinance No. xxx authorizing the Mayor
to execute an agreement with Astound Broadband, LLC, d/b/a “Wave”,
granting a Non- Exclusive Franchise to use and occupy certain public right of
ways.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

November 3, 2016




CITY OF BLACK DIAMOND, WASHINGTON

ORDINANCE NO. ___

AN ORDINANCE OF THE CITY OF BLACK DIAMOND,
WASHINGTON, GRANTING TO ASTOUND BROADBAND,
LLC, A LIMITED LIABILITY COMPANY, A
NONEXCLUSIVE TELECOMMUNICATIONS FRANCHISE
TO INSTALL, CONSTRUCT, MAINTAIN, REPAIR, AND
OPERATE A TELECOMMUNICATIONS SYSTEM
WITHIN THE PUBLIC RIGHTS OF WAY; PROVIDING
FOR SEVERABILITY; AND ESTABLISHING AN
EFFECTIVE DATE

WHEREAS, Astound Broadband, LLC, a Washington limited liability company
d/b/a Wave (hereinafter “Franchisee™) has made application to the City to construct,
install, maintain, repair and operate a fiber optic-based telecommunications system with
the public rights-of-way of the City; and

WHEREAS, Franchisee represents that it has the legal, technical and financial
qualifications to operate in the rights-of-way of the City as a wireline telephone business
and a telecommunications company within the meaning of Title 80 RCW; and

WHEREAS, based on representations and information provided by Franchisee,
and in response to its request for the grant of a franchise, the City Council has determined
that the grant of a nonexclusive franchise, on the terms and conditions herein and subject
to applicable law, are consistent with the public interest; and

WHEREAS, the City is authorized by applicable law to grant such a nonexclusive
franchises within the boundaries of the City;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK
DIAMOND, WASHINGTON, DO ORDAIN AS FOLLOWS:
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ARTICLE 1.

DEFINITIONS.

For the purposes of this Franchise and the Exhibits attached hereto, the following
terms, phrases, words and their derivations where capitalized shall have the meanings given
herein. Words not defined herein shall have the meaning given pursuant to such federal



statutes, rules, or regulations that apply to and regulate the services provided by the
Franchisee. Words not otherwise defined, shall be given their common and ordinary
meaning. When not inconsistent with the context, words used in the present tense include
the future, words in the plural include the singular, and words in the singular include the
plural. The word “shall” is always mandatory and not merely directory. References to
governmental entities (whether persons or entities) refer to those entities or their
successors in authority. If specific provisions of law, regulation or rule referred to herein
be renumbered, then the reference shall be read to refer to the renumbered provision,

“Affiliate” when used in connection with Franchiseg:means any Person who owns
or controls, is owned or controlled by, or is under common ownership or control with
Franchisee.

“City” shall mean the City of Black Diamond, a muﬁioipal corporation organized
as a non-charter code city, operating under the laws of the state of Washington.

“Construct” shall mean to construct, reconstruct, install, remstall align, realign,
locate, relocate, adjust, affix, attach, remove, or. support

“Default” shall mean any fallure ofa Party to keep, observe or perform any of its
duties or obligations under this Franchlse :

“Design Document(s)” shall mean the plans and specifications for the
Construction of the Facﬂmes meetmg the minimum apphcable general plan submittal
requirements for-engineering services plan review as set forth in the City’s Engineering
Design and Construction Standards manual, lllustratmg and describing the refinement of
the design of the Telecommunications System Facilities to be Constructed, establishing
the scope; relationship, for ize and appearance of the Facilities by means of plans,
sections and-elevations, 1 construction details, location, alignment, materials, and
equipment layouts. The Design Documents shall include specifications that identify
utilities; major materi and systenis, Public Right-of-Way improvements, restoration and
repair, and establish in general their quality levels.

“Direct Costs” shall mean and include all costs and expenses incurred by the City
and directly related to a particular activity or activities, including by way of example:

i.  All costs and expenses of materials, equipment, supplies, utilities,
consumables, goods and other items used or incorporated in connection with and in
furtherance of such activity or activities and any taxes, insurance, and interest expenses
related thereto, including costs for crews and equipment;

ii. All costs and expenses of labor inclusive of payroll benefits, non-
productive time and overhead for each of the labor classifications of the employees
performing work for the activity and determined in accordance with the City’s ordinary
governmental accounting procedures; and,



iii. All costs and expenses to the City for any work by consultants or
contractors to the extent performing work for a particular activity or activities, including
by way of example and not limitation, engineering and legal services.

“Dispute” shall mean a question or controversy that arises between the Parties
concerning the observance, performance, interpretation or implementation of any of the
terms, provisions, or conditions contained in this Franchise or the rights or obligations of
either Party under this Franchise.

“Effective Date” shall mean and refer to that term as it is defined at Section 4.3
herein. .

“Emergency” shall mean and refer to a sudden: condmon or set of circumstances
that, (a) significantly disrupts or interrupts the operatxon of Facilities in the Public Rrghts-
of-Way and Franchisee’s ability to continue to provide services if immediate action is not
taken, or (b) presents an imminent threat of harm to persons or property if immediate
action is not taken.

“Environmental Law(s)” means any federal, state or local statute, regulation
code, rule, ordinance, order, judgment, decree, m_]uncnon or common law pertaining in
any way to the protection of human health or the environment, including without
limitation, the Resource Conservation and Recovery. Act, the Comprehensive
Environmental Response, Compensa‘uon and Lrablllty Act, the Toxrc Substances Control
Act, and any similar or comparable state or local law

“Facrllty or “Facrlmes” means any;; part or all of the facilities, equipment and
appurtenances of Franchlsee whether underground or overhead and located within the
Public Rights-of-Way as part of the Franchisee’s Telecommunications System, including
but not limited to, conduit, case, pipe, line; ﬁber _cabling, equipment, equipment cabinets
and shelters, vaults, generators conductors, poles, carriers, drains, vents, guy wires,
encasements, sleeves, ‘valves, wires, supports, foundations, anchors, transmitters,
receivers, antennas, and signage.

“Franchise” shall mean the grant, once accepted, giving general permission to the
Franchisee to enter.into and upon the Public Rights-of-Way to use and occupy the same
for the purposes authorlzed herem all pursuant and subject to the terms and conditions as
set forth herein. ,

“Franchisee” shall mean Astound Broadband, LLC d/b/a Wave and any of its
Affiliates.

“Franchise Area” shall mean collectively or individually the Public Rights-of-
Way located within the area described in Exhibit “C”.

“Franchise Ordinance” shall mean the Ordinance authorizing the Franchise.



“Hazardous Substance” means those substances which have been recognized as
dangerous or potentially dangerous to health, welfare, or to the environment by any
federal, municipal, state, City, or other governmental or quasi-governmental authority,
and/or any department or agency thereof; those substances which use, or have as its
component thereof or therein, asbestos or lead-based paint; and petroleum oil and any of
its fractions; and as such has been defined, listed or regulated under any Environmental
Law.

“Law(s)” shall mean all present and future applicable laws, ordinances, rules,
regulations, resolutions, environmental standards, orders, decrees and requirements of all
federal, state, and local governments, the departments,_ bureaus or commissions thereof,
or other governmental authorities, including the City actmg in its governmental capacity.
References to Laws shall be interpreted broadly to cover govemment actions, however
nominated, and include laws, ordinances and regulatlons now in force or hereinafter
enacted or amended.

“Noticed Party” shall mean the Pax;tyzi’h receipt of notice that it_is,i‘n Default.

“Person” means and includes any individual, corporatlon, partnership; association,
joint-stock-company, limited liabilit .company, political subdivision, public corporation,
taxing districts, trust, or any other- egal entity, but the City or any Person under
contract with the City to perform work in the Pubhc Rights- of -Way.

“Party(les)” shall mean either the Clty or. the Franchlsee or both.

“Private telecommumcanons system” ‘means a telecommunications system
controlled by a person or enuty for the sole and exclusive use of such person, entity, or
affiliate thereof, mcludmg the provision of prlvate shared telecommunications services by
such person or entity. “Private telecommunications system” does not include a system
offered for hire, sale, or resale tothe gene'ralipubhc

“Public Rxghts-of—Way” means,_ the surface of, and the space above and below,
any public street, highway, freeway, bridge, land path, alley, court, boulevard, sidewalk,
way, lane, pubhc way, drive; circle or other public right-of-way, including, any easement
now or hereafter held by the Clty within the corporate boundaries of the City as now or
hereafter constituted for. the purpose of public travel, and over which the City has
authority to grant permlts ‘licenses or franchises for use thereof, or has regulatory
authority thercover, excluding railroad rights-of-way, airports, harbor areas, buildings,
parks, poles, conduits, and excluding such similar facilities or property owned,
maintained or leased by the City in its proprietary capacity or as an operator of a utility.

“Public Works Director” means and refers to the Public Works Director for the
City or his or her designee or such officer or person who has been assigned the duties of
public works director or his or her designee.



“Regulatory Permit” means a permit issued under the regulatory authority of the
City that provides specific requirements and conditions for Work to Construct Facilities
within the Public Rights-of-Way and includes by way of example and not limitation, a
construction permit, building permit, street excavation permit, barricade permit, and
clearing and grading permit.

“Remedy”, “Remediate” and “Remedial Action” shall have the same meaning as
these are given under the Model Toxics Control Act (Chapter 70.105D RCW) and its
implementing regulations at Chapter 173-340 WAC.

“Service” shall mean the service or services authorized to be provided by the
Franchisee under the terms and conditions of this Franchise.

“Telecommunications Service” means the electronic transmission, conveyance, or
routing of voice, data, audio, video, or any .other information or signals to a point, or
between or among points. Telecommumcatlons Service includes such transmission,
conveyance, or routing in which computer. processmg applications are used to act on the
form, code, or protocol of the content for: purposes of transmission, conveyance, or
routing without regard to whether such service is referred to as voice over internet
protocol services or is classified by the federal communications commission as enhanced
or value added. Telecommunications Service excludes, radio and television audio and
video programming services, regardless of the medium;. including the furnishing of
transmission, conveyance, and routing of such services by the programming service
provider. Radio and:television audio and video programming services include but are not
limited to cable service as defined in 47 U.S.C. Sec: 522(6) and audio and video
programming services dehvered by commercxal mobile radio service providers, as
defined in section 20 n,f;Txtle 47 C. F R. '

“Transfer” shall mean any transactxon in which all or a portion of the
Telécommunications System is: sold, leased or a551gned (except a sale or transfer that
results in removal of a pamculaxupomon of the Telecommunications System from the
Public Rights-of-Way); or the rights and/or obligations held by the Franchisee under the
Franchise are transferred; sold, assigned, or leased, in whole or in part, directly or
indirectly, to another Person. .A transfer of control of an operator shall not constitute a
transfer as long as the same person continues to hold the Franchise both before and after
the transfer of control

“Telecommuniéa’tiéns System” shall mean collectively the Facilities that together
with other facilities, appurtenances and equipment of Franchisee or other Persons are
used to provide Telecommunications Services.

“Work” shall mean any and all activities of the Franchisee, or its officers,
directors, employees, agents, contractors, subcontractors, volunteers, invitees, or
licensees, within the Public Rights-of-Way to Construct the Facilities.

ARTICLE 2. FRANCHISE GRANT.




2.1 Public Right-of-Way Use Authorized. Subject to the terms and conditions
of this Franchise, the City hereby grants to Franchisee a nonexclusive Franchise authorizing
the Franchisee to Construct, maintain, repair and operate Facilities in, along, among, upon,
across, above, over, and under the Public Rights-of-Ways located within the Franchise Area.

2.2 Authorized Services. The grant given herein expressly authorizes Franchisee
to use the Public Rights-of-Way to Construct, maintain, repair and operate its Facilities as
part of its Telecommunications System to provide Telecommunications Services. This
authorization is limited and is not intended nor shall it be construed as granting Franchisee
or any other Person the right, duty or privilege to use its Facilities or the Public Rights-of-
Way to provide Services not specifically authorized herein. This Franchise shall not be
interpreted to prevent the City from lawfully imposing additional conditions, including
additional compensation conditions, if authorized by applicable law for use of the Public
Rights-of-Way, should Franchisee provide Service other than Service specnﬁca]ly
authorized herein.  However, this Franchise shall not be read ‘as a concession by the
Franchisee that it needs authorization to prov1de any services not otherwise authorized
herein.

2.3  No Rights Shall Pass to Franchlsee by Imghcatlo No rlghts shall pass to
the Franchisee by implication. Without limiting the foregomg and by way of example, this
Franchise shall not include or be a substltute for: -

2.3.1 Any other authorlzatnon requxred for the privilege of transacting and
carrying on a busmess w1thm the City that may awfully required by the Laws of the

City;

2.3 2 Any Regulatory Perm equired by the City for Public Rights-of-
Way users in: connectlon w1th operatlons on or m Pubhc Rights-of-Way or public property;
or ~

2.3.3 “Any licenses;. leases, easements or other agreements for occupying
any other property or infrastructure of the City or other Persons to which access is not
specifically granted by this Franchise mcludmg, without limitation, agreements for placing
devices on poles; light standards, in conduits, in vaults, in or on pipelines, or in or on other
structures or pubhc bu1 din

2.3.4 A _permits or other authorizations that may be required under the
land use code and development regulations of the City for the construction of Facilities
within a particular zoning district in the City, including by way of example and not
limitation, a conditional use permit or a variance.

24  Interest in the Public Right-of-Way/Release/Indemnity. This Franchise
shall not operate or be construed to convey title, equitable or legal, in the Public Rights-
of-Way. This Franchise shall be deemed to grant no more than those rights which the
City may have the undisputed right and power to give. The grant given herein does not
confer rights other than as expressly provided in the grant hereof and is subject to the




limitations in applicable Law. Such right may not be subdivided or subleased to a person
other than the Franchisee except as set forth in Section 2.8 below.

CITY DOES NOT WARRANT ITS TITLE OR PROPERTY INTEREST IN OR
TO ANY FRANCHISE AREA NOR UNDERTAKE TO DEFEND FRANCHISEE IN
THE PEACEABLE POSSESSION OR USE THEREOF. NO COVENANT OF QUIET
ENJOYMENT IS MADE.

Franchisee hereby releases City from any and all liability, cost, loss, damage or
expense in connection with any claims that City lacked sufficient legal title or other
authority to convey the rights described herein. In case of eviction of Franchisee or
Franchisee’s contractors by anyone owning or claimi'n‘ title to, or any interest in the
Franchise Area, City shall not be liable to Franchisée ‘ranchisee’s contractors for any
costs, losses or damages of any Party. ‘ E

2.5  Rights Subordinate. Franchlsee further acknowledges that Franchisee’s
rights under this Franchise to Construct Famhnes in the Franchise Area, are subject and
subordinate to all outstanding rights and encumbrances on the City’s Pubhc Rights-of-
Way.

2.6  Condition of Franchise Area. Franchisee has inspected or will inspect the
Franchise Area described on the attached Exhlblt C, and enters upon each such Franchise
Area with knowledge of its physical ‘condition and the danger inherent in operations
conducted in, on or near any Franchise Area. Franchisee acknowledges that Hazardous
Substances or other adverse matters may affect the Franchtse Area that were not revealed
by Franchisee’s mspectlon

CITY HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY,
WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR CONDITION OF THE
FRANCHISE AREA, INCLUDING THE ENVIRONMENTAL CONDITION OF THE
FRANCHISE AREA, ITS MERCHANTABILITY OR FITNESS FOR ANY
PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL OR
WORKMANSHIP OF THE PUBLI”C’ RIGHT-OF-WAY, OR THE CONFORMITY OF
ANY PART OF THE PUBLIC RIGHT-OF-WAY TO ITS INTENDED USES. CITY
SHALL NOT BE: RESPONSIBLE TO FRANCHISEE OR ANY OF FRANCHISEE’S
CONTRACTORS FOR. ANY DAMAGES RELATING TO THE DESIGN,
CONDITION, QUALITY, SAFETY, MERCHANTABILITY OR FITNESS FOR ANY
PARTICULAR PURPOSE OF ANY PART OF THE PUBLIC RIGHT-OF-WAY
PRESENT ON OR CONSTITUTING ANY FRANCHISE AREA, OR THE
CONFORMITY OF ANY SUCH PROPERTY TO ITS INTENDED USES, EXCEPT
TO THE EXTENT ANY DAMAGES RELATING TO THE CONDITION, QUALITY,
OR SAFETY OF ANY PART OF THE PUBLIC RIGHT-OF-WAY ARISE FROM THE
CITY’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.

2.7  Franchise Nonexclusive. This Franchise shall be nonexclusive. Subject to
the terms and conditions herein, the City may at any time grant authorization to others to use




the Public Rights-of-Way for any lawful purpose on terms and conditions that are
competitively neutral and nondiscriminatory among similarly situated franchisees; provided
that, no other Person holding a valid franchise shall have superior rights to Franchisee to use
and occupy the space within the Public Right-of-Way lawfully occupied by Franchisee
Facilities, except as provided pursuant to Section 7.8 (Facility Relocation) hereof.

2.8  Transfer. Franchisee may Transfer this Franchise after prior written notice
to the City and Transferee’s written commitment, in substantially the form of the
agreement attached hereto as Exhibit “B”, delivered to the City, that transferee(s) shall
thereafter be responsible for all obligations of Franchisee with respect to the Franchise
and guaranteeing performance under the terms and conditions of the Franchise and that
transferees will be bound by all the conditions of the Franchise and will assume all the
obligations of its predecessor. Such a Transfer shall relieve:the Franchisee of any further
obligations under the Franchise, including any obligations not fulfilled by Franchisee’s
Transferee; provided that, the Transfer shall not in any respect relieve the Franchisee, or
any of its successors in interest, of respon51b111ty for acts or omissions, known or
unknown, or the consequences thereof, which acts or omissions occur prior to the time of
the Transfer. This Franchise may not be transferred without filing or establishing with
the City the insurance certificates, security fund. and,&performance bond as required
pursuant to this Franchise and paymg all Direct Cost; ,o the City related to the Transfer.

Notwithstanding the foregomg, notlce to the Clty shall not be required for a
mortgage, hypothecation or an assngnment of Francblsee s mterest in the Franchise in order
to secure mdebtedness { = '

Franchlsee may, w1thout the prior written notlce to or consent of the City: (i) lease
the Telecommunications System, or any portlon thereof, to another Person; (ii) grant an
Indefeasible.Right of User ,Interest in. the Telecommunications System, or any portion
thereof, to another Person; or (iii) offer or provide capacity or bandwidth in its
Telecommunications System to.another Person, provided that, Franchisee at all times
retains:exclusive control.over lts Telecommunications System and remains responsible
for Constructmg its Facilities pursuant to the terms and conditions of this Franchise, and
provided further that, Franchisee may grant no rights to any such Person that are greater
as pursuant to this Franchise; such Persons shall not be
construed to be a thlrd-partyfbeneﬁcxary hereunder; and, no such Person may use the
Telecommunications System for any purpose not authorized herein.

2.9  Street Vacation. If any Public Right-of~-Way or portion thereof used by
Franchisee is to be vacated during the term of this Franchise, unless as a condition of
such vacation the Franchisee is granted the right to continue to occupy the vacated Public
Right-of-Way, Franchisee shall, without delay or expense to City, remove its Facilities
from such Public Right-of-Way, and restore, repair or reconstruct the Public Right-of-
Way where such removal has occurred, and place the Public Right-of-Way in such
condition as may be required by the City. Nothing herein is intended to operate as a
waiver of Franchisee’s right or entitlement under state law or City ordinance to receive
notice of or to object to vacation of the Public Right-of-Way occupied by Franchisee
Facilities.
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2.10  Reservation of City Use of Public Right-of-Way. Nothing in this Franchise
shall prevent the City from constructing sanitary or storm sewers; grading, changing grade,
paving, repairing, widening or otherwise altering any Public Right-of-Way; laying down,
repairing or removing water mains; or installing conduit or fiber optic cable.

ARTICLE 3. COMPLIANCE WITH LAWS/ORDER OF PRECEDENCE.

3.1 Alteration of Material Terms and Conditions. Subject to federal and State
preemption, the material rights, benefits, obligations or duties as specified in this
Franchise may not be unilaterally altered or impaired by the City through subsequent
amendments to, or enactment of, any ordinance, regulation; resolution or other enactment of
the City. Notwithstanding the foregoing, the City specifically reserves its right to make and
enforce those laws that are within the lawful exercise of 'the'City’s police power.

3.2 Compliance with Laws. Except as provided herem pursuant to Section
3.1, the Franchisee agrees to comply with all apphcab]e Laws as now.or hereafter in effect,
and any lawful orders from regulatory agcnmes or courts with Jurlsdlctlon over Franchisee
and its Facilities, or over the City and the Public Rights-of-Way.

33  Reservation of Rights/Wavier. The City expressly reserves all of its rights,
authority and control arising from any relevant provisions of federal, State or local Laws
granting the City rights, authority or control over the Public nghts—of—way or the activities
of the Franchisee. : :

34 Change in Form of Govemment Any change in the form of government
of the City shall not affect the validity of this Franchise. Any governmental unit
succeeding the City shall, without the consent of Franchisee, succeed to all of the rights
and obhgatlons of the Clty provxded in thls Franchlse

ARTICLE 4. ACCEPTANCE.*

4.1 Acceptance. = Within thirty (30) days after the passage and approval of this
Franchise by the City Council, this Franchise shall be accepted by Franchisee by filing with
the City Clerk durmg regular busmess hours, or to the City Attorney, three originals of this
Franchise with its original signed and notarized written acceptance of all of the terms,
provisions and conditions of this Franchise in conformance with Exhibit “A”, together
with the following, if requlred herein:

4.1.1 Payment in readily available funds of the administrative costs for
issuance of the Franchise in conformance with the requirements of Section 5.6 herein.

4,12 Submission of proof of financial security in accordance with
Section 5.3 herein.

4.1.3 Submission of an insurance certificate in accordance with Section
5.2 herein.
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4.1.4 Payment of the costs of publication of this Franchise Ordinance in
conformance with the requirements of Section 8.18 herein.

In the event that the thirtieth day falls on a Saturday, Sunday or legal holiday
during which the City is closed for business, the filing date shall fall on the last business day
before such Saturday, Sunday or legal holiday.

42  Failure to Timely File Acceptance. The failure of Franchisee to timely file
its written acceptance shall be deemed a rejection by Franchxsee of this Franchise, and this
Franchise shall then be void. ,

43 Effective Date; Term.

43.1 Effective Date. Except as provided pursuant to Section 4.2 of this
Franchise, the Effective Date of this Ordinan and Franchise shall be 12:01 a.m. on the day
following Franchisee’s acceptance under S ction 4.1 and not later than the 31% day
following passage and approval of this Franchise by the City Council. Thls Franchise and
the rights, privileges, and authority granted hereun d the relatlonshxp established
hereby shall take effect and be in force from and after the Effective Date of this Ordinance
for the term hereof. ~

432 Term. The term of thls Franchlse shal] commence on the Effective
Date and shall contmue in full force and effect for a penod of ten (10) years, unless sooner

expiration, the Pames may mutually agree in wrltmg to extend the term of this Franchise for
an additional five (5) year term upon the same terms and conditions as provided herein. The
Mayor is.authorized to ex such an extensmn on behalf of the City without further
action'or approval by the Clty ouncxl . e

44 Effect of Accenta 'ce By acceptmg the Franchise the Franchisee:

4.4.1 Accep_tg and agrees to comply with and abide by all of the lawful
terms and conditigns of this Franchise;

442 Acknow'ledges and agrees that it has carefully read the terms and
conditions of this Franchise; it unconditionally accepts all of the terms and conditions of
this Franchise; it unconditionally agrees to abide by the same; it has relied upon its own
investigation of all relevant facts; it has had the assistance of counsel; it was not induced
to accept a Franchise; and, that this Franchise represents the entire agreement between the
Franchisee and the City;

443 Warrants that Franchisee has full right and authority to enter into
and accept this Franchise in accordance with the terms hereof, and by entering into or
performing this Franchise, Franchisee is not in violation of its charter or by-laws, or any
law, regulation, or agreement by which it is bound or to which it is subject; and
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4.4.4 Warrants that Franchisee has full right and authority to enter into
and accept this Franchise in accordance with the terms hereof, that the signatories for
Franchisee hereto are authorized to sign the Franchise acceptance, and that the joinder or
consent of any other party, including a court, trustee, or referee, is not necessary to make
valid and effective the execution, delivery, and performance of this Franchise.

4.5  Effect of Expiration/Termination. Upon expiration, revocation or
termination of the Franchise without renewal or other authorization, Franchisee shall no
longer be authorized to operate the Facilities within the Franchise Area and shall, to the
extent it may lawfully do so, cease operation of the Facilities. Forthwith thereafter,
except as provided in this Section, or as otherwise provided by ordinance, Franchisee
shall: (1) remove its Facilities from the Public Righs’-of-Ways and restore the Public
Right-of-Way in accordance with Section 7.12.1 (Restoration of Public Rights-of-Way)
hereof;, (2) sell its Facilities to another entity authonzed to operate Facilities within the
Franchise Area (whxch may include the City).i m accordance with the transfer provxslons

......

accordance w1th Sectlon 7.14 (Abandonmentpf Facnlmes) hereof.
ARTICLE 5. PROTECTION OF THE CITY AND PUBLIC.

5.1 Limitation of Liability.

5.1.1 INDEMNITY/RELEASE/DEFENSE. TO THE FULLEST
EXTENT PERMITTED BY LAW, FRANCHISEE SHALL RELEASE, INDEMNIFY,
DEFEND, AND HOLD HARMLESS THE CITY AND THE CITY’S SUCCESSORS,
ASSIGNS, LEGAL REPRESENTATIVES, OFFICERS (ELECTED OR APPOINTED),
EMPLOYEES, AND AGENTS (COLLECTIVELY, “INDEMNITEES”) FOR, FROM,
AND AGAINST CLAIMS, LIABILITIES, FINES, PENALTIES, COSTS, DAMAGES,
LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS, JUDGMENTS, AND
EXPENSES (INCLUDING, WITHOUT LIMITATION, COURT COSTS,
REASONABLE ATTORNEYS' FEES, AND COSTS OF INVESTIGATION,
REMOVAL AND REMEDIATION, AND GOVERNMENTAL OVERSIGHT COSTS),
ENVIRONMENTAL OR OTHERWISE (COLLECTIVELY “LIABILITIES”)
ARISING OUT OF, RESULTING FROM, OR RELATED TO (IN WHOLE OR IN
PART):

5.1,1r;1:FRANCHISEE’S OCCUPATION AND USE OF THE
PUBLIC RIGHT-OF-WAY;

5.1.12 FRANCHISEE'S ~ OPERATION  OF  THE
TELECOMMUNICATIONS SYSTEM,;

5.1.1.3 ENVIRONMENTAL CONTAMINATION OF THE
PUBLIC RIGHTS-OF-WAY CAUSED BY, AGGRAVATED BY, OR CONTRIBUTED
TO, IN WHOLE OR IN PART, BY FRANCHISEE OR ITS CONTRACTORS,
SUBCONTRACTORS, OR AGENTS (BUT ONLY TO THE EXTENT OF SUCH
AGGRAVATION OR CONTRIBUTION); OR
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5.1.1.4 ANY ACT OR OMISSION OF FRANCHISEE OR
FRANCHISEE’S CONTRACTORS, SUBCONTRACTORS, AGENTS AND
SERVANTS, OFFICERS OR EMPLOYEES IN CONNECTION WITH WORK IN THE
PUBLIC RIGHTS-OF-WAY.

THE ONLY LIABILITIES WITH RESPECT TO WHICH FRANCHISEE’S
OBLIGATION TO RELEASE AND INDEMNIFY THE INDEMNITEES DOES NOT
APPLY ARE LIABILITIES TO THE EXTENT PROXIMATELY CAUSED BY THE
GROSS NEGLIGENCE OR INTENTIONAL MISCONDUCT OF AN INDEMNITEE
OR FOR LIABILITIES THAT BY LAW THE INDEMNITEES CANNOT BE
INDEMNIFIED FOR.

This covenant of indemnification shall include, but n‘Ot‘be limited by this reference, to
Liabilities arising, (1) as a result of the negligent acts or omissions of Franchisee, its
agents, servants, officers, or employees in barricading, mst:tutmg trench safety systems
or providing other adequate warnings of-any excavation, construction, or work in any
public Rights-of-Way or other public place in performance of work or services Permitted
under this Franchise; and (2) solely by virtue of the City’s ownership-or control of the
Public Rights-of-Way or other publlc properties occupled or used by Franchxsee

The fact that Franchisee carries out any activities under thxs Franchise through independent
contractors shall not constitute an avoxdance ofor defense to Franchlsee s duties of defense
and indemnification under thlS Section 5 1.

54 2 Tender of Defense Upon written notice from the City, Franchisee
agrees to assume the defense ‘of any lawsuit, claim or other proceeding brought against
any Indemnitee by any entity, relatmg to any matter covered by this Franchise for which
Franchisee has an obligation to assume liability for and/or save and hold harmless any
Indemnitee. Franchlsee shall pay all costs. incident to such defense, including, but not
limited to, attorneys’ fees, mv igators’ fees litigation and appeal expenses, settlement
payments, and amounts paid in satisfaction of judgments. Further, said indemnification
obligations shall extend to claims that are not reduced to a suit and any claims which may
be compromlsed prior to" “the culmination of any litigation or the institution of any
htxganon The City has the right to defend and may participate in the defense of a claim
and, in any event, Franchisee may not agree to any settlement of claims financially affecting
the City without the City’s prior written approval which shall not be unreasonably withheld.
If separate representation to fully protect the interests of both Parties is necessary, such as a
conflict of interest between the City and the counsel selected by Franchisee to represent the
City, Franchisee shall select additional counsel with no conflict with the City. Franchisee’s
indemnification obligations do not apply to any lawsuit, claim, or proceeding, including any
settlement or compromise of a claim that is not reduced to a suit, if the City fails to provide
timely notice to Franchisee, or if City enters into a settlement or compromise, or consents to
entry of judgment, without Franchisee’s prior written consent.

5.1.3 Refusal to Accept Tender. In the event Franchisee refuses the
tender of defense in any suit or any claim, said tender having been made pursuant to the
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indemnification clauses contained herein, and said refusal is subsequently determined by
a court having jurisdiction (or such other tribunal that the Parties shall agree to decide the
matter), to have been a wrongful refusal on the part of Franchisee, then Franchisee shall
pay all of the City’s costs for defense of the action, including all reasonable expert
witness fees and reasonable attorneys’ fees and the reasonable costs of the City, including
reasonable attorneys’ fees of recovering under this indemnification clause.

5.1.4 Title 51 Waiver. THE FRANCHISEE WAIVES IMMUNITY
UNDER RCW TITLE 51 AND AFFIRMS THAT THE CITY AND THE FRANCHISEE
HAVE SPECIFICALLY NEGOTIATED THIS PROVISION, AS REQUIRED BY RCW
4.24.115, TO THE EXTENT IT MAY APPLY. -

5.1.5 [Inspection. Inspection or acCeptaﬁCe by the City of any Work
performed by Franchisee at the time of complenon of construction shall not be grounds
for avoidance of any of these covenants of mdemmﬁcatlon

5.2 Insurance Requirements. See Attached Exhibit“D”. =

53 Financial Security. See Attached Exhibit “E”.

54  Contractors/Subcontractors. Franchisee:contractors and subcontractors
performing Work in the Public Rights-of- Way shall comply with such bond, indemnity
and insurance requirements as may be required by City ‘code or regulations, or other
applicable Law. If no such requirements are set forth in the City code or regulations, the
Franchisee contractors and subcontractors shall comply with the requirements set forth in
attached Exhibit “E”; e o

5.5. . Liens. In the event that any City. property becomes subject to any claims
for mechanics’, artisans’, or materialmen’s liens, or other encumbrances chargeable to or
through Franchlsee whlch Franchisee does not contest in good faith, Franchisee shall
promptly, and in any event within, 30 days from receipt of written notice of such lien,
cause such lien claim or encumbrance to be discharged or released of record (by
payment, posting of bond, court deposit, or other means), without cost to the City, and
shall mdemmfy the City against all costs and expenses (including attorneys’ fees)
incurred in dxschargmg and releasing such claim of lien or encumbrance. If any such
claim or encumbrance is not so discharged and released, the City may pay or secure the
release or discharge thcreof at the expense of Franchisee after first giving Franchisee
five business days’ advance notice of its intention to do so. Nothing herein shall preclude
Franchisee’s or the City’s contest of a claim for lien or other encumbrance chargeable to
or through Franchisee or the City, or of a contract or action upon which the same arose.

5.6  Financial Conditions.
5.6.1 Franchise Fees. During the term of this Franchise, should federal
and/or state Law change or the statutory prohibition or limitation upon assessment of

Franchise fees be invalidated, amended, or modified allowing revenues derived by
Franchisee from any Services provided by Franchisee using the Franchise Area to be
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subject to a Franchise fee or other fee in lieu of a Franchise fee that was otherwise
prohibited or limited on the Effective Date, the City and Franchisee shall in good faith
endeavor to negotiate a reasonable Franchise fee or other fee or other consideration in
lieu of a Franchise fee, consistent with federal and/or state Law. The fee or other
consideration shall be comparable to Franchise or similar fees received by the City, or
other cities of comparable population or assessed property value, for other similar uses of
the Public Rights-of-Way by similar users.

5.6.2 Reimbursement of Direct Costs of Application, Administration, and
Amendment. Franchisee agrees to pay an apphcatlon fee of $5,000 to cover the City’s legal
and administrative costs for negotiation, review, and approval of this Franchise. Thereafter,
Franchisee shall reimburse the City for the City’s Direct Costs (as defined in Section 5.6.3,
below) and the cost of negotiation, review, and. approval .of any amendments to this
Franchise requested by or for the benefit of the Franchxsee '

5.6.3 Reimbursement of Dlréct'Costs of Design Review and Inspection.

City approvals and inspections, as provided for in this Franchise, are for the sole purpose
of protecting the City’s rights as the owner or. manager of the road Public Rights-of-Way
and are separate and distinct from the approvals and inspections and fees that may be
required pursuant to a Regulatory‘ rmit. Therefore, Franchisee shall reimburse to the
City, its Direct Costs of approval_,an ,?mspectlons to the extent that such Direct Costs
are not included in the costs for issuance of and comphance with a Regulatory Permit.
Approvals and inspection, by way of. example and not limitation, include review of
design documents and inspection for compllance with the Clty 's Engineering Design and
Construction Standards and’ Desxgn Document submlttal

reqmred to perform under thxs Franchlse shall ‘be performed at their sole cost and
expense = Lo

. 565 Franchlsee Work Performed by the City. Any work performed by
the Clty that Franchisee has failed to perform as required pursuant to this Franchise and
which is performed by the Clty in accordance with the terms of this Franchise, shall be
performed at the cost and expense of the Franchisee. Franchisee shall be obligated to pay
the Direct Costs to the.Ci :for performing such work.

5.6.6 Costs to be Borne by Franchisee. In addition to the Direct Costs
referenced in section 5.6.2, above, Franchisee shall reimburse the City for all costs of
publication of this Franchise, and any notices prior to any public hearing regarding this
Franchise, contemporaneous with its acceptance of this Franchise.

5.6.7 Taxes and Fees. Nothing contained in this Franchise Agreement
shall exempt Franchisee from Franchisee’s obligation to pay any utility tax, business tax,
or ad valorem property tax, now or hereafter levied against real or personal property
within the City, or against any local improvement assessment imposed on Franchisee.
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Any fees, charges and/or fines provided for in the City Municipal Code or any other City
ordinance, whether pecuniary or in-kind, are separate from, and additional to, any and all
federal, state, local, and City taxes as may be levied, imposed or due from Franchisee.

5.6.8 Itemized Invoice. Upon request and as a condition of payment by
the Franchisee of Direct Costs payable by Franchisee under this Franchise, City shall
submit an itemized billing so as to specifically identify the Direct Costs incurred by the
City for each project for which the City claims reimbursement.

5.6.9 Time for Payment. All non-contested amounts owing shall be due
and paid within sixty (60) days of receipt of invoice, or itemized invoice if requested;
prov:ded that, in the event that an itemized invoice is not provided at the time of receipt
of invoice and the City receives a request from Franchisee for an itemized invoice within
30 days of receipt of invoice, such amounts shall be due and paxd within sixty (60) days
of receipt of the itemized invoice. :

5.6.10 Overdue Payments.” Any amounts payable under:this Franchise by
Franchisee which shall not be paid upon the due date thereof, shall bear.interest at the
lower of (x) the maximum mterest rate allowed: by law and (y) a rate of twelve (12%)
percent per annum.

5.6.11 Contesting charges “‘Franchisee 'may contest all or parts of
amounts owed within sixty (60) days of receipt of any invoice. The City will investigate
Franchisee’s contest and will make appropriate adjustments to the invoice, if necessary,
and resubmit the: invoice to. fFranchlsee Fra hisee shall pay any amounts owning as
itemized in the resubmltted invoice which- amounts shall be due within thirty (30) days of
receipt of the resubmitted invoice. However, Franchisee does not waive its rights to
further dispute resolution ,rocesses pursuant to Section 6.1 of this Franchise. Submittal
of a dispute over amounts owing pursuant:to Section 6.1 does not relieve the Franchisee
of its obligation to pa amounts due under thé resubmltted invoice.

5.6.12 Recelvables - Either Party hereto may assign any monetary
receivables. due them under this Franchlse upon notice to the other; provided, however,
(i) such transfer shall not relieve the assignor of any of its rights or obligations under this
Franchise, and (ii) Franchisee shall have no such notice obligation with respect to any
receivables other than those owed by the City.

ARTICLE 6. ENFORCEMENT AND REMEDIES.

6.1 Communication and Discussion. The Parties are fully committed to
working with each other throughout the term of this Franchise and agree to communicate
regularly with each other at all times so as to avoid or minimize Disputes. The Parties
agree to act in good faith to prevent and resolve potential sources of conflict before they
escalate into a Dispute. The Parties each commit to resolving a Dispute in an amicable,
professional and expeditious manner.

17



The Parties further agree that in the event a Dispute arises, they will
attempt to resolve any such Disputes through discussions between representatives of each
Party. Each Party will exchange relevant information that will assist the Parties in
resolving the Dispute.

6.2  Remedies. The Parties have the right to seek any and all remedies, in
equity, at law or in contract. Remedies are cumulative; the exercise of one shall not
foreclose the exercise of others. No provision of this Franchise shall be deemed to bar
either Party from seeking appropriate judicial relief.

'ﬂils Franchise nor the exercise
tight of either Party to recover

Neither the existence of other remedies identified.
thereof shall be deemed to bar or otherwise limit
monetary damages, as allowed under applicable :Law; ori:to seek and obtain judicial
enforcement by means of specific performance, injunctive relief or mandate, or to
commence an action for equitable or other relief, and/or proceed against the other Party
and any guarantor for all direct monetary damages, costs and expenses arising from the
Default and to recover all such damages, costs and expenses mcludmg reasonable
attorneys’ fees. y :

The City specifically does not, by any provnsxon yof this Franchise, waive any right,
immunity, limitation or protection othe vise available to the City, its officers, officials, City
Council, Boards, commissions, agents, or employees under. federa State, or local law.

6.3 Rli’.ht to Cure Default

6 3 1 Notice. If a Party beheves that the other Party is in default, such
Party shall give wntten notice o the Noticed Party stating with reasonable specificity the
nature of the: alleged default. Th Noticed Party shall have thxrty (30) days, or such greater
time as specified in the notice or such lesser time as specified in the event that there is an
imminent threat of harm to the. public health, safety or welfare resulting from the default,
from the recexpt of such notlce to:.

- espon‘diito the other Party, contesting that Party’s assertion
that a Default has occurred; or

©6.3.12 Cure the default; or

6.3.1.3 Notify the other Party that the Noticed Party cannot cure the
default within the time provided in the notice, because of the nature of the Default. In the
event the Default cannot be cured within the time provided in the notice, the Noticed Party
shall promptly take all reasonable steps to begin to cure the Default and notify the other
Party in writing and in detail as to the exact steps that will be taken and the projected
completion date. In such case, the other Party may set a meeting to determine whether
additional time beyond the time provided in the notice is indeed needed, and whether the
Noticed Party’s proposed completion schedule and steps are reasonable.
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6.3.2 Time to Cure. When specifying the time period for cure, the Party
giving notice shall take into account, the nature and scope of the alleged Default, the nature
and scope of the work required to cure the Default, whether the Default has created or
will allow to continue an unsafe condition, the extent to which delay in implementing a
cure will result in adverse financial consequences or other harm to the Party giving
notice, and whether delay in implementing a cure will result in a violation of Law or
Default of contract.

6.3.3 Failure to Cure. If the Noticed Party fails to promptly commence
and diligently pursue cure of a Default to completion to the:reasonable satisfaction of the
Party giving notice and in accordance with the agreed upon time line or the time provided
for in the Notice of Default, then the parties may pursue any remedies available to them.

6.4  Termination/Revocation. In addition to the remedies available to the City as
provided at Law, in equity or in this Franchise, upon a Default without cure, the City may
revoke this Franchise and rescind all rrghts and privileges assomated w1th this Franchise in
accordance with the following:

6.4.1 Notice. Prior to termination of ‘the Franchise, the City shall give
written notice to the Franchisee of its:intent to revoke the Franchise. The notice shall set
forth the exact nature of the Default. If Franchxsee objects to such termination, Franchisee
shall object in writing and state its reasons for such objectlon and prov1de any explanation.

6.4.2 Hea rmg, The Clty may then seek a termmanon/revocatlon of the
Franchise in accordance with tf ns Subsectxon ' s

6421 The City Councrl or its designee, shall conduct a public
hearmg to determme if terrmnatlon/revocatlon of the Franchise is warranted.

' 642, 2 At least fourteen (14) days prior to the public hearing, the
Clty shall issue a public hearing notice that shall establish the issue(s) to be addressed in the
public hearing; provide the time, date and location of the hearing; provide that the Hearing
Body/Officer shall hear any Persons interested therein; and provide that the Franchisee shall
be afforded fair opportunity for. full participation, including the right to introduce evidence,
to require the production of evidence, to be represented by counsel and to question
witnesses. The public_hearing notice shall be provided to Franchisee in accordance with
Section 8.13 hereof and public notice of the hearing shall be provided in the same manner as
notice is provided for regular meetings of the City Council.

6.4.2.3 Within sixty (60) days after the close of the hearing, the City
Council shall issue a written decision regarding the termination/revocation of the Franchise.
If the City Council has designated another hearing body/officer to conduct the public
hearing, such hearing body/officer shall make a recommendation to the City Council within
thirty (30) days following the close of the public hearing, and the City Council shall make a
decision upon the recommendation of the Hearing Body/Officer after a closed record
hearing and within sixty (60) days following receipt of the recommendation of the Hearing
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Body/Officer. The decision of the City Council shall be final. The Parties recognize that a
decision to terminate/revoke a Franchise is not a land use decision that is subject to appeal
pursuant to the Land Use Petition Act (Chapter 36.70C RCW). Failure to render a decision
within the required time period shall not be a basis for invalidation of the decision that is
made. Any appeal to which the Franchisee may be entitled (e.g., constitutional or statutory
writ of review) shall be filed within 30 calendar days of issuance of the final decision of the
City Council.

6.4.3 Decision to Terminate. The City Council may consider one or more
of the following when determining whether or not to tenmnate/revoke the Franchise based
upon the material Default: -

6.4.3.1 The history of repeated non-comphance by Franchisee with
material terms and conditions of this Franchise; r E

6.4.3.2 Whether other;,remedies will achieve compliance with this
Franchise; =

6433 Whether the Franchlsee has acted in good falth

6434 Whether the acts or omissions that gave rise to the Default
were willful or indifferent to the reqmrements that gave rise 10 the Default;

6.4.3.5 Whether the type of serv1ces prowded by the Franchisee will
be available to the general pubhc through other provxders, V

6436 Whether serv1ces prov1ded by the Franchisee are essential
public services.or regulated ut'I'

643 :7 The 1mpact or potentxal impact of the Default upon the public
health, safety and welfare

6.4.3‘8 The economic risk the City is exposed to as a result of the
Default; .

. "6,.4;.3".;9;:Whether consent, permission, adjudication, an order or
other authorization of a governmental agency or body, is required as a condition
precedent to the City ordering the Franchisee to abandon or remove Facilities from the
Public Rights-of-Way or to cease operations (temporarily or otherwise) of the Facilities.

6.4.3.10 Such other facts and circumstances that are relevant to the
controversy that gave rise to the Defauit and/or to whether or not the continued presence
and operation of the Franchisee Facilities with the Franchise Area will be harmful to the
public health, safety or welfare.
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6.5  Receivership. At the option of the City, subject to applicable law and lawful
orders of courts of competent jurisdiction, this Franchise may be revoked after the
appointment of a receiver or trustee to take over and conduct the business of Franchisee
whether in a receivership, reorganization, bankruptcy or other action or proceeding, unless:

6.5.1 The receivership or trusteeship is timely vacated; or

6.5.2 The receiver or trustee has timely and fully complied with all the
terms and provisions of this Franchise, and has remedied all defaults under the Franchise.
Additionally, the receiver or trustee shall have executed an agreement duly approved by the
court having jurisdiction, by which the receiver or trustee:assumes and agrees to be bound
by each and every term, provision and limitation of thls Franchlse

ARTICLE 7. CONDITIONS UPON USE OF PUBLIC RIGHTS OF-WAY.

7.1  Regulatory Permit. If Franchlsee has submltted an application for a
Regulatory Permit to perform work in the Pubhc Rights-of-Way, the Cxty shall, to the extent
practicable, consider such application contemporaneously with the design review
requirements hereunder. ;

72 Submission/Approv ‘yéfDesign Docurﬁénts

7.2.1 Submission. At the nme of appllcatlon for a Regulatory Permit, or
in the event that Franchisee seeks to alter or change the location of Facilities in a
Franchise Area, Franchlsee shall submit its Demgn”Documents to the City for review and
approval in accordance w1th the Clty s plan rev1ew process.

7,2, 2 Use of Pubhc Rxghts-of ~Way. Within parameters reasonably related
to the Clty 5 rcle in protecting the public health, safety and welfare and except as may be
otherwise preempted by Law, the City may requxre that Facilities be installed at a particular
time, at a specific place or in a partlcular manner as a condition of access to the proposed
Franchise Area and may deny access. if Franchisee is not willing to comply with such
requirements; and, may requlre removal of any Facility that is not installed in complxance
with the Standards (defined in Section 7.3 below) or which is installed without prior City
approval of the time, place, or manner of installation.

7.2.3 Approval of Plans. Work may not commence without prior
approval by the City of the Design Documents submitted by the Franchisee, which
approval will not be unreasonably withheld, conditioned or delayed. The City may
review and approve the Franchisee’s Design Documents with respect to:

7.2.3.1 Location/Alignment/Depth;

7.2.3.2 The manner in which the Facility is to be installed;
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7.2.3.3 Measures to be taken to preserve safe and free flow of
traffic;

7.2.3.4 Structural integrity, functionality, appearance,
compatibility with and impact upon roadways, bridges, sidewalks, planting strips, signals,
traffic control signs, intersections, or other facilities and structures in the Public Rights-
of-Way;

7.2.3.5 Ease of future road maintenance, and appearance of the
roadway; -

7.2.3.6 Compliance with applicablé Standards (as defined below)
and codes; and .

7.2.3.7 Compliance ~and compatibility with the City’s
comprehensive plan, six-year transportatlon plan capital 1mprovements plan, and
regional transportation improvement plans.. o

7.3  Compliance with Standards/Codes _Except as may be preempted by federal
or state Laws, all Facilities shall conform to and all Work shall be performed in
compliance with the following “Standards” as now or may be hereafter revised, updated,
amended or re-adopted: ~

7.3.1 Standards for Pub]lc Works Enggeermg and Construction. The
most current edition of the  City Standards for Public Works Engineering and
Construction as adopted from time to time by the City. “This document includes the
City’s Engineering Design and Construction Standards Manual, Design Standards Detail,
and appendixes, and the most recently City adopted edition of the Standard Specifications
for Road, Brldge -and Municipal Construction as prepared by the Washington State
Department of Transportation (“WSDOT”) and the Washington State Chapter of
Amemcan Public Wor ,jAssocnation (“APWA”)

732 MUTCD The Washmgton State Department of Transportation
Manual of Umform Traffic Control Devices (“MUTCD”);

7.3.‘3; Spccial:’Conditions. Requirements and standards set forth as
additional conditions in a Regulatory Permit.

7.3.4 City Regulations. City ordinances, codes, and regulations
establishing standards for placement of Facilities in Public Rights-of-Way, including by
way of example and not limitation, the specific location of Facilities in the Public
Rights-of-Way.

7.3.5 Other Regulatory Requirements. Applicable requirements of
federal or state governmental authorities that have regulatory authority over the
placement, construction, or design of Franchisee Facilities;

22



7.3.6 Industry Standards. All Facilities shall be durable and Constructed
in accordance with good engineering practices and standards promulgated by the
government and industry for placement, Construction, design, type of materials and
operation of Franchisee Facilities;

7.3.7 Safety Codes and Regulations. Franchisee Facilities and Work shall
comply with all applicable federal, State and City safety requirements, rules, regulations,
Laws and practices. By way of illustration and not limitation, Franchisee shall comply with
the National Electrical Safety Code and the Occupational Safety and Health Administration
(OSHA) Standards; and

7.3.8 Building Codes. Franchisee Facxhtles and Work shall comply with
all applicable City Building Codes. o

7.4  Conditions Precedent to Worki fExcept as may be otherwxse required by
applicable City code, rule, regulation or Standard Franchisee shall comply with the
following as a condition precedent to Work: * , :

74.1 RegulatorLPermxts Reqmred Except in the event of an Emergency,
prior to performing any Work in the Public Right-of- Way requiring a Regulatory Permit,
Franchisee shall apply for, and obtain, in advance, such: -appropriate Regulatory Permits
from the City as are required by ordinance or rule. Franchisee shall pay all generally
applicable and lawful fees for the reqmsxte Clty Regulatory Permits:

742 Comnhance with Franchxse Franchlsee shall be in material
compliance with the Franchlse -

A1 Work in the Pubhc nghts—of Wav

7.5. 1 Per:mlt regulred If the Franchisee needs to dig more than 6 inches
or cut and.remove concrete. or asphalt or if the work will interfere with traffic, a Road
Right of Way permxt will be requlred

7. 5 2 Least Interference Work in the Public Rights-of-Way shall be done
in a manner that does not unnecessarlly hinder or obstruct the free use of the Public Rights-
of-Way or other public property and which causes the least interference with the rights and
reasonable convenience “of property owners, businesses and residents along the Public
Rights-of-Way. Franchisee Facilities shall be designed, located, aligned and Constructed
so as not to disturb or impair the use or operation of any street improvements, utilities,
and related facilities of City or City’s existing lessees, licensees, permitees, franchisees,
easement beneficiaries or lien holders, without prior written consent of City or the Parties
whose improvements are interfered with and whose consent is required pursuant to
agreements with the City existing prior to the Effective Date.
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7.5.3 Work Subject to Inspection. The City may observe or inspect the
Construction Work, or any portion thereof, at any time to ensure compliance with
applicable Regulatory Permits, this Franchise, applicable Law, the applicable approved
Design Documents, the Standards, and to ensure the Work is not being performed in an
unsafe or dangerous manner.

7.5.4 Notice to the Public. Except in the case of an Emergency, City
retains the right to require the Franchisee to notify the public prior to commencing any
significant planned Construction that Franchisee reasonably anticipates will materially
disturb or disrupt public property or have the potentlal to present a danger or affect the
safety of the public generally. ;

7.5.5 Work of Contractors and Subcontractors. Franchisee’s contractors
and subcontractors performing Work in the Franchise Area shall be licensed and bonded
in accordance with the City’s and State’s apphcable regulatlons and requirements. Any
contractors or subcontractors performing: Work within the Public Rights-of-Way on
behalf of the Franchisee shall be deemed servants and agents of the Franchisee for the
purposes of this Franchise and are subject to.the same restrictions, limitations and
conditions as if the Work were performed by Franchxse *;,fFranchlsee shall'be. -responsible
for all Work performed by its contractors and subcon f",actors and others performing Work
on its behalf as if the Work were rined by it, and shall ensure that all such Work is
performed in compliance with this Franchlse and other applicable laws, and shall be
Jomtly and severally liable for all damages and correctmg all damage caused by them. It
is Franchisee’s respon ,blllty to ensure that contractors, subcontractors or other Persons
performing Work on Franchisee’s behalf are. familiar with the requirements of this
Franchise and other'apphcable» aws govemmg ‘the Work performed by them.

e 7.5.6 Eme gency Permits. In the event that Emergency repairs are
necessary, Franchlsee shall'perform such Work, prov1de such notices, and obtain Regulatory
Pemnts in conformance thh apphcable Standards

‘ 7.5.7 Stog ork. “On:notice from the City that any Work does not comply
with the Franchise, the approved Design Documents for the Work, the Standards, or other
applicable Law,.or is being performed in an unsafe or dangerous manner as reasonably
determined by the City, the non- comphant Work may immediately be stopped by the City.
The stop work order shall. be,m writing, given to the Person doing the Work and be posted
on the Work site, mdgca@, he nature of the alleged violation or unsafe condition; and
establish conditions under which Work may be resumed. If so ordered, Franchisee shall
cease and shall cause its contractors and subcontractors to cease such activity until the
City is reasonably satisfied that Franchisee is in compliance. If an unsafe condition is
found to exist, the City, in addition to taking any other action permitted under applicable
Law, may order Franchisee to make the necessary repairs and alterations specified therein
forthwith to correct the unsafe condition by a time the City establishes in its reasonable
discretion. The City has the right to inspect, repair and correct the unsafe condition if
Franchisee fails to do so, and to reasonably charge Franchisee for the costs incurred to
perform such inspection, repair or correction. Payment by Franchisee will be made in
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accordance with Section 5.6.9. The authority and remedy set forth herein in this section is in
addition to, and not a substitute for, any authority the City may otherwise have to take
enforcement action for violation of City Codes or Standards.

7.5.8 Discovery of Hazardous Substances/Indemnity. In the event that
the Work of the Franchisee in, on, and upon the Franchise Area results in the discovery of
the presence of Hazardous Substances (“Discovered Matters™) in, on or upon the areas
excavated or otherwise opened or exposed by Franchisee within the Franchise Area (the
“Excavated Areas”), the Franchisee shall immediately notify the City and, take whatever
other reporting action is required by applicable Env1ronmental Law as it relates to the
Discovered Matters in the Excavated Areas.

In the event the Franchisee’s Work, in, ‘onfpr upon the Franchise Area
within the Excavated Areas results in a release (as “det'ermined under applicable
Environmental Laws) of Hazardous Substances which were, before such activities,
confined to areas within the Excavated Areas but which after such activities by
Franchisee are released beyond the Excavated Areas, and if the release is caused in whole
or in part by the Franchisee, then the Franchisee shall indemnify, defend and hold the
City harmless from the costs of all necessary Remedial Actions which are required under
the applicable Environmental Laws,; to the extent of Franchisee’s share of the liability for
the release. Franchisee’s liability for the release may, inter alia, be determined by a final
non-appealable decision by a court of éompetent jurisdiction, or as provided in a final
non-appealable administrative order issued by the Environmental Authority, or by a
consent decree entered ‘ Franchlsee and the Envxronmental Authority.

7.6 Alterations. Except as may be shown m the Design Documents or
Regulatory Permits approved by the City or he record drawings, or as may be necessary
to respond.to an ‘Emergency, Franchlsee and Franchisee’s contractors and
subcontractors, may not “make any materlal alteratlons to the Franchise Area, or
permanently affix hing “to:the Franchlse Area, without the City’s prior written
consent, Material alteration shall include by way of example and not limitation, a change
in the dimension or helght of the above _ground Facilities. If Franchisee desires to change
either the locatlon of any Facilities or otherwise materially deviates from the approved
design of any of the Facilities, Franchisee shall submit such change to the City in writing
for its approval pursuant to Section 7.2 of this Franchise. Franchisee shall have no right
to commence any ‘such alteration change until after Franchisee has received the City’s
approval of such change in writing.

7.7 General Conditions.

7.7.1 Right-of-Way Meetings. Subject to receiving advance notice,
Franchisee will make reasonable efforts to attend and participate in meetings of the City
regarding Right-of-Way issues that may impact the Telecommunications System.

7.7.2 Compliance Inspection. Franchisee’s Facilities shall be subject to
the City’s right of periodic inspection upon at least seventy-two (72) hours’ notice, or, in
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case of an emergency, upon demand without prior notice, to determine compliance with the
provisions of this Franchise or other applicable Law over which the City has jurisdiction.
Franchisee shall respond to reasonable requests for information regarding its
Telecommunications System as the City may from time to time issue in writing to
determine compliance with this Franchise, including requests for information regarding
the Franchisee’s plans for Construction and the purposes for which the Facility is being
Constructed.

7.7.3 One Call. If Franchisee places Facilities underground, Franchisee
shall, at its own expense, continuously be a member of the State of Washington one
number locator service under Chapter 19.122 RCW, or an approved equivalent, and shall
comply with all such applicable rules and regulations. The Franchisee shall locate and
field mark its Facilities for the City at no charge. ‘

7.74 Graffiti Removal. Wlthm 5 business déys after notice from the
City, Franchisee shall remove any graffiti on. any part of its Telecommunications System,
including, by way of example and not limitation, equipment cabinets. If either the
Franchisee fails to do so within 5 business days or in the City’s discretion-and subject to
advance communication with the Franchisee, the Clty may remove the grafﬁtx and bill the
Franchisee for the reasonable cost thereof .

7.7.5 Dangerous Condmons 15 Authority for City to Abate. Whenever
Construction of Facilities has caused or contnbuted toa condition that in the reasonable
opinion of the City. Engmeer substantxally 1mpa1rs ‘the. lateral support of the adjoining
Public Right-of-Way, street, or public place, or endangers the public, any utilities, or
City-owned property, the City may reasonably require the Franchisee to take action to
protect the Public Right-of-Way, the public, adjacent public places, City-owned property,
streets, and-utilities. Such action may include compliance within a prescribed time. In the
event that the Franchisee fails. or refuses to promptly take the actions directed by the City,
or fails to fully comply with such directions;-or if Emergency conditions exist which
require-immediate action; the Clty may, to the extent it may lawfully do so, take such
actions as are necessary to protect the Public Right-of-Way, the public, adjacent public
places, City-owned property; streets, and utilities, to maintain the lateral support thereof,
or actions regarded as necessary safety precautions; and the Franchisee shall be liable to
the City for the'reasonable costs thereof to the extent Franchisee is determined to be the
proximate cause of such condition.

7.7.6 No Duty. Notwithstanding the right of the City to inspect the
Work, issue a stop work order, and order or make repairs or alterations, the City has no
duty or obligation to observe or inspect, or to halt Work on, the applicable Facilities, it
being solely Franchisee’s responsibility to ensure that the Facilities are Constructed and
operated in strict accordance with this Franchise, the approved Design Documents, the
Standards, and applicable Law. Neither the exercise nor the failure by the City to
exercise any right set forth in this Article 7 shall alter the liability allocation set forth in
this Franchise.
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7.7.7 Roadside Hazard. All of Franchisee’s Facilities shall be kept by
Franchisee at all times in a safe and hazard-free condition. Franchisee shall ensure that
Facilities within the Public Rights-of-Way do not become or constitute an unacceptable
roadside obstacle and do not interfere with or create a hazard to maintenance of and along
the Public Rights-of-Way. In such event, the Franchisee shall take corrective action. In
the event that the City determines that a Facility within the Public Rights-of-Way has
become or constitutes an unacceptable roadside obstacle or may interfere with or create a
hazard to maintenance of and along the Public Rights-of-Way, following written notice
explaining with reasonable specificity the nature of any such matter and a reasonable
opportunity to cure of not less than thirty (30) days, the Franchisee shall take corrective
action; provided that, nothing herein shall relieve th ;Franchlsee from keeping its
Facilities at all times in safe and hazard-free condmon

Franchisee, at all times, shall employ the standard of care attendant to the
risks involved and shall install and maintai use commonly accepted methods and
devices for preventing failures and accidents which are likely to cause damage, i injury, or
nuisance to the public or to Franchisee’s agents or employees. Ftanchlsee, at its own
expense, shall repair, renew, change, and improve its Facilities from time to time as may
be necessary to accomplish this purpose. Franchisee shall use suitable barricades, flags,
flaggers, lights, flares and other'measures as reqmre’ for the safety of all members of the
general public and to prevent mJury or damage to any-person, vehicle or property by
reason of such Work in or affectmg such:Public Rights-of-Way or property. All
excavations made by Franchisee in the Pubhc nghts—of Way shall be properly safeguarded
for the prevention of acc1dents -

7.7. 8 Verlﬁcatlon of Allgnment/Depth Upon the reasonable request and
prior written notice, in non—Emergency situations at least thirty (30) days’ notice by the
City and in-order to facilitate the location, ahgnment and design of Public Improvements
(deﬁned below) the Franchlsee agrees to locate, and if reasonably determined necessary
by: the City, to excavate and expose portions of its Facilities for inspection so that the
location. of same may be taken into account in the Public Improvement design;
PROVIDED that, Franchxﬂsge shall not be required to excavate and expose its Facilities
unless the Franchisee’s record drawings and maps of its Facilities submitted pursuant to
Section 7.11 of this Franchise are reasonably determined by the City to be inadequate for
purposes of this paragraph

7.8 Facxhtv Relocatlon at Request of the City.

7.8.1 Public Improvement. The City may require Franchisee to alter,
adjust, relocate, or protect in place its Facilities within the Public Rights-of-Way when
reasonably necessary for construction, alteration, repair, or improvement of any portion
of the Public Rights-of-Way for purposes of public welfare, health, or safety (“Public
Improvements”). Such Public Improvements include, by way of example but not
limitation, Public Rights-of~-Way construction; Public Rights-of-Way repair (including
resurfacing or widening); change of Public Rights-of-Way grade; construction,
installation or repair of sewers, drains, water pipes, power lines, signal lines,
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communication lines, or any other type of government-owned communications, utility or
public transportation systems, public work, public facility, or improvement of any
government-owned utility; Public Rights-of-Way vacation, and the Construction of any
public improvement or structure by any governmental agency acting in a governmental
capacity for the public benefit.

7.8.2 Alternatives. If the City requires Franchisee to relocate its
Facilities, the City shall make a reasonable effort to provide Franchisee with an alternate
location within the Public Right-of-Way. The Franchisee may, after receipt of written
notice requesting a relocation of its Facilities, propose design alternatives that would
mitigate or lessen the impact upon Franchisee’s Facilities. The City shall provide a full
and fair evaluation of such proposed design alternatives that, in the reasonable judgment
of the City, would not impair, interfere with, or materlally alter the scope, purpose or
functioning of the Public Improvement and would not increase the anticipated public
costs of the Public Improvement. If so requested by the City, Franchisee shall submit
additional information to assist the City in making such evaluation, In the event that the
City reasonably determines that it does not have available resources. w1th1n the existing
Public Improvement budget to fully and fairly evaluate Franchisee’s proposal the City
shall not be obligated to further consider such proposal unless and until he Franchisee
funds the additional costs to the'City to complete its evaiuatlon

7.8.3 Notice. The ;Clty ‘shall. notify Franchlsee in writing as soon as
practicable of the need for relocation and shall specify the date by which relocation shall
be completed. Except in case of Emergency' h notice shall be no less than one
hundred and eighty (180) days. In calculating the date that relocation must be completed,
City shall consult Wlth Franchisee and consxder the extent of Facilities to be relocated, the
service requirements, and the coxistructxon sequence for the relocation, within the overall
project _construction § nce f:and _constraints, to safely complete the relocation.
Franchisee shall mplete: the relocation by the date specified, unless the City, or a
reviewing court, establishes a later date ‘mpletlon after a showmg by the Franchisee
that the. relocation cannot be completed by the date specified using best efforts and
meeting safety and service reqmrements

7.84 Coordmatlon of Work. Franchisee acknowledges and understands
that any delay by Franchisee in performing the Work to alter, adjust, relocate, or protect
in place its Facilities: within the Public Rights-of-Way may delay, hinder, or interfere
with the work performed y the City and its contractors and subcontractors in furtherance
of construction, alteration, repair, or improvement of the Public Improvement, and result
in damage to the City and/or its contractors, including but not limited to, delay and
disruption claims. Franchisee shall cooperate with the City and its contractors and
subcontractors to coordinate such Franchisee Work to accommodate the Public
Improvement project and project schedules to avoid delay, hindrance, or disruption of
such project. .
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7.8.5 Assignment of Rights. In addition to any other rights of assignment
the City may have, the City may from time to time assign or transfer to its contractors or
subcontractors its rights under Section 7.10 of this Franchise.

7.8.6 Reimbursement for Costs. Notwithstanding the cost allocation
provisions set forth in this Franchise, Franchisee does not waive its right(s) to and shall
be entitled to seek reimbursement of its relocation costs as may be otherwise specifically
set forth and authorized by Law, including in statute. Further, if the City reimburses or
pays the relocation costs of a similarly situated franchisee for a given Public
Improvement project, the City shall reimburse or pay Franchlsee s relocation costs on the
same basis -

7.9 Movement of Facilities for Others.

7.9.1 Private Benefit. If any alteration, “adjustment temporary
relocation, or protection in place of the Telecommunications Systeni-is required solely to
accommodate the Construction of facilities or equipment that are not.part of a Public
Improvement project, Franchisee shall, after at least one hundred eighty (180) days advance
written notice, take action to effect the necessary changes requested by the responsible
Person; provided that, (a) the Person requesting the same pays for the Franchisee’s time,
design, engineering and material costs assocmted with the requested work; (b) the alteration,
adjustment, relocation or protection in place asonably necessary to accommodate such
work; (c) Franchisee’s services are not mterrup d:-and (d) such alteration, adjustment, or
relocation is not requested for the purpose of obtammg a competmve advantage over the
Franchisee. , : o

792 Temporag[ Changes for Other Franchisees. At the request of any
Person holdmg a valld;f"ermlt and upon reasonable advance notice, Franchisee shall

temporanly ralse, lower or remove its wires:as _necessary to permit the moving of a building,
vehicle; equipment r'other item::. The expense “of such temporary changes must be paid by
the permit holder. Franchlsee sha]l e given not less than thirty (30) days’ advance notice
to arrange for such temporary wire vhanges

7.10 Movement of ]<acxlmes During Emergencies.

7.1‘0;1<;,I_nmed1ate Threat. In the event of an unforeseen event, condition
or circumstance that créates an immediate threat to the public safety, health, or welfare,
the City shall have the right to require Franchisee to shut down, relocate, remove, replace,
modify, or temporarily disconnect Franchisee’s Facilities located in the Public Rights-of-
Way at the expense of the Franchisee without regard to the cause or causes of the immediate
threat.

7.10.2 Emergency. In the event of an Emergency, or where a Facility
creates or is contributing to an imminent danger to health, safety, or property, the City
retains the right and privilege to protect, support, temporarily disconnect, remove, or
relocate any or all parts of the Telecommunications System located within the Public
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Rights-of-Way, as the City may determine to be reasonably necessary, appropriate or
useful in response to any public health or safety Emergency and charge the Franchisee for
costs incurred.

7.10.3 Notice. During Emergencies the City shall endeavor to, as soon as
practicable, provide notice to Franchisee of such Emergency at a designated Emergency
response contact number, to allow Franchisee the opportunity to respond and rectify the
problem without disrupting Telecommunications Service. If after providing notice, there is
no immediate response, the City may protect, support, temporarily disconnect, remove, or
relocate any or all parts of the Telecommunications System located within the Public
Rights-of-Way in accordance with this Section 7.10.

7.10.4 Limitation on Liability. The Clty shall not be liable for any direct,
indirect, or any other such damages suffered by any person or entlty of any type as a
direct or indirect result of the City’s actions under this Section.

7.11 Record of Installations.

7.11.1 Map/Record Drawmg of Telecommumcatxons Svstem Upon
request by the City, Franchisee shall search for- and provide the City with the most
accurate and available maps and record. drawings in a form and content reasonably
prescribed by the City reflecting the horizontal and vertical location and configuration of
its Telecommunications System within:the Public Rights-of-Way and upon City property
in a format reasonably acceptable to the City. Franchisee shall provide the City with
updated record drawmgs and ; maps within'a réasonable penod of time following receipt
of written request. As to any such record drawmgs and ‘maps so provided, Franchisee
does not warrant the accuracy thereof ~and to the extent the location of the
Telecommunications System is shown, such Telecommumcatxons System is shown in its
approx1mate locatxon ~

7.11.2 Maps/Re‘ccrd Drawings of Improvements. After Construction
mvolvmg the locatmg or relocating of Facilities, the Franchisee shall provide the City
with accurate.copies of all record drawings and maps showing the horizontal and vertical
location and configuration of all located or relocated Facilities within the Public Rights-
of-Way. These récord-drawings and maps shall be provided at no cost to the City, and
shall include hard copies and digital copies in a format reasonably specified by the City.
As to any such record drawings and maps so provided, Franchisee does not warrant the
accuracy thereof and to the extent the location of the Telecommunications System is
shown, such Telecommunications System is shown in its approximate location.

7.12  Restoration of Public Rights-of-Way, Public and Private Property.

7.12.1 Restoration after Construction. Franchisee shall, after completion
of Construction of any part of its Telecommunications System, leave the Public Rights-
of-Way and other property disturbed thereby, in as good or better condition in all respects
as it was in before the commencement of such Construction. Franchisee agrees to
promptly complete restoration work to the reasonable satisfaction of the City and in
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conformance with City Standards, including by way of example and not limitation,
backfilling and restoration requirements as set forth in City Standards.

7.12.2 Notice. If Franchisee’s Work causes unplanned, unapproved, or
unanticipated disturbance of or alteration or damage to Public Rights-of-Way or other public
or private property, the Franchisee shall promptly notify the property owner within twenty-
four (24) hours.

7.12.3 Duty to Restore. If Franchisee’s Work causes unplanned,
unapproved, or unanticipated disturbance of or alteration or:damage to Public Rights-of-
Way or other public property, it shall promptly remove: ny obstructions therefrom and
restore such Public Rights-of-Way and public property to ‘the reasonable satisfaction of
the City and in accordance with City Standards. :

7.12.4 Temporary Restoration. If weather or other conditions do not
allow the complete restoration required. by this Section, Franchisee shall temporarily
restore the affected Public Right-of-Way or pub ic property. Franchisee shall promptly
undertake and complete the required permanent restoration when the weather or other
conditions no longer prevent such permanent restoratlon ' ;

7.12.5 Survey Monu 1ents All survey ‘monuments which are disturbed or
displaced by any Work shall be referenced and restored, as per WAC 332-120, as the
same now exists or may hereafter be amended,*’ and all pertment federal, state and local
standards and spec1ﬁcat1 ns. . -

7'12;6 Aggroval The Clty Engmeer or desngnee shall be responsible for
observation and final _approval of the condition of the Public Rights-of-Way and City
property.following any restorati nvactxvmes therein. Franchisee is responsible for all
testmg and momtomng of restoratlon actxvmes .

7.12.7 arrangg Franchlsee shall warrant any restoration work performed
by Franchisee in the Pubhc nghts-of ~Way or on other public property for two (2) years,
unless a longer period is reqmred by ‘applicable City Standards. If restoration is not
satisfactorily and timely performed by the Franchisee, the City may, after prior notice to the
Franchisee, or without notice where the disturbance or damage may create an imminent risk
to public health or safety,-¢ause the repairs to be made and recover the reasonable cost of
those repairs from the Franchlsee Franchisee shall pay the City for such costs in
accordance with Section 5.6.9.

7.12.8 Restoration of Private Property. When Franchisee does any Work
in the Public Rights-of-Way that affects, disturbs, alters, or damages any adjacent private
property, it shall, at its own expense, be responsible for restoring such private property to
the reasonable satisfaction of the private property owner.

7.13  Approvals. Nothing in this Franchise shall be deemed to impose any duty
or obligation upon the City to determine the adequacy or sufficiency of Franchisee’s
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Design Documents or to ascertain whether Franchisee’s proposed or actual Construction
is adequate or sufficient or in conformance with the Design Documents reviewed and
approved by the City. No approval given, inspection made, review or supervision
performed by the City pursuant to or under authority of this Franchise shall constitute or
be construed as a representation or warranty express or implied by the City that such item
reviewed, approved, inspected, or supervised, complies with applicable Laws or this
Franchise or meets any particular Standard, code or requirement, or is in conformance
with the approved Design Documents, and no liability shall attach with respect thereto.
City approvals and inspections as provided herein, are for the sole purpose of protecting
the City’s rights as the owner and/or manager of the Public:Rights-of-Way and shall not
constitute any representation or warranty, express or implied, as to the adequacy of the
design or Construction of the Facilities or Telecommunications System, suitability of the
Franchise Area for Construction, or any obligation on the part of the City to insure that
Work or materials are in compliance with any requirements imposed by a governmental
entity. The City is under no obligation or duty to supervise the design, Construction, or
operation of the Telecommunications System. -~

7.14  Abandonment of Facilities. ExCept as may be otherwise provided by Law,
Franchisee may abandon in place any Facilities in the Public Rights-of-Way upon written
notice to the City, which notice shall.include a descr;puon of the Facilities it intends to
abandon, the specific location in the Public Rights-of-Way of such Facilities, and the
condition of such Facilities. However, if thenyty determines within 180 days of the
receipt of notice of abandonment from the Franchisee, that the safety, appearance,
functioning, or use of the Public nghts-of Way-and other facilities in the Public Rights-
of-Way, mcludmg without limitation, utilities and related. facilities, will be adversely
affected, the operator must remove its abandoned Facilities by a date specified by the
City and restore the Public nghts -of-Way inaccordance with City Standards. Franchisee
shall be and remain responsﬂ)le in perpetmty for any Facilities abandoned in the Public
Rights- of-Way ;

ARTICLE 8. MISCELLANEOUS

81 ». Headings. Txtles to amcles and sections of this Franchise are not a part of
this Franchise and shall have no effect upon the construction or interpretation of any part
hereof.

8.2. Entire Agreement. This Franchise contains all covenants and agreements
between the City and the Franchisee relating in any manner to the Franchise, use, and
occupancy of the Public Rights-of-Way and other matters set forth in this Franchise. No
prior agreements or understanding pertaining to the same, written or oral, shall be valid or
of any force or effect and the covenants and agreement of this Franchise shall not be
altered, modified, or added to except in writing signed by the City and Franchisee and
approved by the City in the same manner as the original Franchise was approved.
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8.3  Incorporation of Exhibits. All exhibits annexed hereto at the time of
execution of this Franchise or in the future as contemplated herein, are hereby
incorporated by reference as though fully set forth herein.

8.4  Calculation of Time. Except where a period of time refers to “business
days,” all periods of time referred to herein shall include Saturdays, Sundays, and legal
holidays in the State of Washington, except that if the last day of any period falls on any
Saturday, Sunday, or legal holiday in the State of Washington, the period shall be
extended to include the next day which is not a Saturday, Sunday, or legal holiday in the
State of Washington; provided that, the Effective Date shall be determined as provided at
Section 4.3 of this Franchise.

8.5  Time Limits Strictly Construed. Whenever this Franchise sets forth a time
for any act to be performed by Franchisee, such time shall be deemed to be of the essence,
and any failure of Franchisee to perform wit "‘n the allotted time may be considered a
Default of this Franchise.

8.6  No Joint Venture. It is not mtended by this Franchlse to, and nothing
contained in this Franchise shall, create any partnershlp, joint venture, or principal-agent
relationship or other arrangement between Franchisee and the City. Neither Party is
authorized to, nor shall either Party ct'toward third Persons or the public in any manner
which would indicate any such relatlonshxp with the other,- The Parties intend that the
rights, obligations, and covenants in this Franchise: and the collateral instruments shall be
exclusively enforceable by the City and Franchlsee their successors, and assigns. No
term or provision of this Franchise is mtended to be, or shall be, for the benefit of any
Person not a Party hereto, and no such Person shall have any right or cause of action
hereunder, except as: may be otherwnse prov1ded herein. Further, the Franchisee is not
granted any express or-impli ;;rlght or authority to assume or create any obligation or
responsibility on behalf of or in the name of the City. Nothing in this Section 8.6 shall be
construed to prevent an ass;gnment as prov1ded for at Sections 2.8 or 7.8.5 of this
Franchlse ~ :

8 7 - Approval Authorlty Except as may be otherwise provided by Law or
herein, any approval or authorization required to be given by the City, shall be given by
the Public Works. Director (or its successor), or by the Public Works Director’s designee.

8.8  Binding Effect upon Successors and Assigns. All of the provisions,
conditions, and requirements contained in this Franchise shall further be binding upon the
heirs, successors, executors, administrators, receivers, trustees, legal representatives,
transferees and assigns of the Franchisee; and all privileges, as well as all obligations and
liabilities of the Franchisee shall inure to its heirs, successors, and assigns equally as if
they were specifically mentioned wherever the Franchisee is named herein.

8.9  Waiver. No failure by either Party to insist upon the performance of any
of the terms of this Franchise or to exercise any right or remedy consequent upon a
Default thereof, shall constitute a waiver of any such Default or of any of the terms of
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this Franchise. None of the terms of this Franchise to be kept, observed or performed by
either Party, and no Default thereof, shall be waived, altered or modified except by a
written instrument executed by the injured Party. No waiver of any Default shall affect
or alter this Franchise, but each of the terms of this Franchise shall continue in full force
and effect with respect to any other then existing or subsequent Default thereof. No
waiver of any default of the defaulting Party hereunder shall be implied from any
omission by the injured Party to take any action on account of such default if such default
persists or is repeated, and no express waiver shall affect any default other than the
default specified in the express waiver and then only for the time and to the extent therein
stated. One or more waivers by the injured Party shall not: be construed as a waiver of a
subsequent Default of the same covenant, term or cond1t1 d

8.10 Severability. If any word, article, section, subsec’non paragraph, provision,
condition, clause, sentence set forth herein, or its application to any person or circumstance
(collectively referred to as “Term”), shall be held to be illegal, invalid, or unconstitutional
for any reason by any court or agency of competent Junsdlctlon, such Term declared
illegal, invalid or unconstitutional shall be severable and the remaining Terms of the
Franchise shall remain in full force and effect unless to’ do so would be inequitable or
would result in a material change.i in the rights and oblxgatlons of the Parties hereunder

8.11 Signs. No sngns"of vertlsmg shall be permitted in the Franchise Area
except as may be required by Law or as may be required by the City for the protection of
the public health, safety and welfare, to the extent it has authority to do so.

8.12 Dlscnmmatogy Practices Pl‘Ohl Jlted Throughout the term of this Franchise,
Franchisee shal} fully comply thh all equal employment and nondiscrimination provisions
of apphcable Law. ;

8 13 Notlce Any notlce required or penmtted to be given hereunder shall be in
wntmg, unless otherwise expressly permltted or required, and shall be deemed effective
either, (i) upon hand deliy ery to'the-person then holding the office shown on the attention
line of the address below, or, if such. office is vacant or no longer exists, to a person
holding a comparable ofﬁce or (ii) or when delivered by a nationally recognized
overnight mail delivery service, to the Party and at the address specified below, or (ii) on
the third business day following its deposit with the United States Postal Service, first
class and certified or registered mail, return receipt requested, postage prepaid, properly
sealed and addressed as follows:

Franchisee’s address: Astound Broadband, LLC
401 Parkplace Center
Suite 500
Kirkland, WA 98033
Attn: Steve Weed, CEO, and Byron Springer, EVP

The City’s Address: City of Black Diamond
24301 Roberts Drive
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Black Diamond, WA 98010
Attention: City Administrator

The City and Franchisee may designate such other address from time to time by giving
written notice to the other, but notice cannot be required to more than two addresses,
except by mutual agreement.

8.14 Survival of Terms. Upon the expiration, termination, revocation or
forfeiture of the Franchise, the Franchisee shall no longer have the right to occupy the
Franchise Area for the purpose of providing services authorized herein. However, the
Franchisee’s obligations under this Franchise to the City shall survive the expiration,
termination, revocation or forfeiture of these rights accordmg to its terms for so long as
the Franchisee’s Telecommunications System or any part thereof shall remain in whole or
in part in the Public Rights-of-Way, or until such time as the Franchisee transfers
ownership of all Facilities in the Franchise Area to the City or a third-Party, or until such
time as the Franchisee abandons said Facilities in place, all as provided herein. Said
obligations include, by way of illustration and not limitation, Franchisee’s obligations to
indemnify, defend, and protect the City, to prov1de insurance, to relocate its Facilities,
and to reimburse the City for its costs to perform ﬁranchlsee s Work.

8.15 Force Majeure. In the event Franchxsee Jis prevented or delayed in the
performance of any of its obligations herem due to circumstances beyond its control or by
reason of a force majeure occurrence, such as, but not llmlted to, acts of God, acts of
terrorism, war, riots; civi dxsturbances natural dlsasters, floods; tornadoes, earthquakes,
severe weather ‘condltlons,{employee strikes and unforeseen labor conditions not
attributable to Franchisee’s employees, Franchlsee shall not be deemed in Default of
provisions of this Franchlse e

IfFranchlsee beheves that cxrcumstances beyond its control or by reason of a force
majeure occurrence have prevented or delayed:its compliance with the provisions of this
Franchise, Franchisee ‘shall provide documentation as reasonably required by the City to
substantiate the Franchisee’s claim. Franchisee shall have a reasonable time, under the
circumstances, to perform the affected obligation under this Franchise or to procure a
substitute for'such obligation which is reasonably satisfactory to the City; provided that, the
Franchisee shall perform to the maximum extent it is able to perform and shall take
reasonable steps within its power to correct such cause(s) in as expeditious a manner as
possible, provided th Franchisee takes prompt and diligent steps to bring itself back
into compliance and to comply as soon as possible under the circumstances with the
Franchise without unduly endangering the health, safety, and integrity of the Franchisee’s
employees or property, or the health, safety, and integrity of the public, Public Rights-of-
Way, public property, or private property.

8.16 Attorneys’ Fees. In the event of a suit, action, arbitration, or other
proceeding of any nature whatsoever, whether in contract or in tort or both, is instituted
to enforce any word, article, section, subsection, paragraph, provision, condition, clause or
sentence of this Franchise or its application to any person or circumstance, the prevailing
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Party shall be entitled to recover from the losing Party its reasonable attorneys,
paralegals, accountants, and other experts fees and all other fees, costs, and expenses
actually incurred and reasonably necessary in connection therewith, as allowed by
Washington law and as determined by the judge or arbitrator at trial or arbitration, as the
case may be, or on any appeal or review, in addition to all other amounts provided by
Law. This provision shall cover costs and attorneys’ fees related to or with respect to
proceedings in Federal Bankruptcy Courts, including those related to issues unique to
bankruptcy law. This provision shall not apply to the extent that the suit, action,
arbitration or other proceeding is brought to interpret any term, condition, provision, section,
article or clause of this Franchise.

8.17 Venue/Choice of Law. This Franchise shall be governed by, and
construed in accordance with, the laws of the State of,;,Washmgton Any action brought
relative to enforcement of this Franchise, or seekmg a declaration of rights, duties or
obligations herein, shall be initiated in the Superlor Court of the County in which the City
is located, and shall not be removed to a federal court, except as to claims over which
such Superior Court has no jurisdiction. Removal to federal court shall be to the Federal
Court of the Western District of Washington.”

8.18 Publication. This: ordmance or a summary thereof, shail be pubhshed in the
official newspaper of the City, the expense of which shall be borne by Franchisee, and shall
take effect and be in full force in accordance with Section 4. 3 herem

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF
ON THE DAYOF_____ 2016, AND SIGNED IN AUTHENTICATION OF
ITSPASSAGETHIS. __DAYOF______ ,2016.

CITY OF BLACK DIAMOND

Carol Benson, Mayor

ATTEST/AUTHENTICATED:

Brenda Martinez, City Clérk

Approved as to form:

David Linehan, City Attorney
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Filed with the City Clerk:
Passed by the City Council:
Ordinance No.

Date of Publication:
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EXHIBIT “A”
(Acceptance of Franchise)

Franchise issued pursuant to Ordinance No.

I , am the
and am the authorized representative to accept the above-referenced Franchise on behalf
of In my capacity as

, and not mdlwdually, I cemfy that this Franchise and
all terms and conditions thereof are accepted by , without
qualification or reservation and that - uncondmonally
guarantee(s) performance of all such terms and condmons.

DATED this day of A 20
By. =
‘ Its ,
= _ Tax Payer ID# _
STATE OF

SS.

CITY OF

I cemfy that I know . have satisfactory evidence that

: . is'the person who appeared before me, and said person

acknowledged that said person signed this instrument, on oath stated that said person was

authorlzed to  execute the . instrument and acknowledged it (as the
o “of - , a

corporatlon,) to be the free and voluntary act of such corporation/individual for the uses

and purposes mentloned in the mstrument

Dated thxs day of ;

(Signature of Notary)

Print Name

Notary public in and for the state of
, residing at

My appointment expires
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EXHIBIT “B”
(Form of Transfer Agreement)
THIS TRANSFER AGREEMENT (“Agreement”) is made this ___ day of
,20_ |, by and between:
1. PARTIES.

1.1 City of Black Diamond, a legal subdivision ofthe state of Washington
(“City”). G

12 (“Franchisee”).

1.3 i"(“:Trariinsferee”).
RECITALS
WHEREAS the City has issued a smgle Franchlse (the “Franchxse”) to
Franchisee, which was authorized on the day of . , 2016, pursuant
to Ordinance No. , and = L

WHEREAS Franchxsee has reached an agreement thh Transferee on a (describe
transaction, example; conveyance of benef ited properly) :

Transferee t0 (example acquzre ﬁ'om Franchzsee its fac:lmes and equipment located in the Public
Rtghls-of Way)

, and

WHEREAS Franchi,ﬁég and Transferee have requested that the City approve a
transfer of the Franchise from Franchisee to Transferee, and

WHEREAS, as a result of the transfer of the Franchise, Transferee will assume all
rights, duties, and obligations that Franchisee has under the Franchise, will be responsible
for full compliance with the Franchise, and will meet or exceed all applicable and lawful
federal, state, and local requirements, and

WHEREAS, relying on the representations made by the Transferee and
Franchisee, the City, on the ___ day of , 20, has, pursuant to Resolution
No. and the Franchise, approved the transfer upon the terms and conditions
as stated herein;
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NOW, THEREFORE, in consideration of the City’s approval of the transfer,
subject to the terms and conditions of this Agreement, THE PARTIES DO HEREBY
AGREE as follows:

2. TRANSFER. Transfer of the Franchise shall be effective upon the following
conditions precedent:

2.1 Receipt by the City of the fully executed acceptance of Franchise attached
hereto as Exhibit B-1 together with all required certificates of insurance, security fund
and performance bond;

22 Payment to the City of the Transfer fees; and
2.3  The date of closing of the sale/conveyenee of the property benefited by

this Franchise and/or the Facilities located in the Franchise Area or upon a date as
mutually agreed to by the City, Franchlsee and Transferee as follows:

3. ACCEPTANCE OF FRANCHISE OBLIGATIONS

3.1  The Franchisee and Transfcree hereby accept, acknowledge, and agree
that neither the proposed transaction: between Franchisee and Transferee nor the City’s
approval of this Agreement shall diminish or affect the: -existing and continuing
commitments, duties, or obligations, present continuing, and future, of the Franchisee
and Transferee embodled in'the: Franchlse ‘ L

32 Transferee and. Franchtsee agree that neither the transfer nor the City’s
approval -of - this Agreement and the resultmg transfer shall in any respect relieve
Franchisee, or any of its successors in interest, of any obligation or liability arising from
acts or omissions occurring prior to the transfer of the Franchise, whether known or
unknown, or the consequences thereof

3 3 :. The transfer is not mtended and shall not be construed to authorize the
Franchisee to take any posmon or exercise any right that could not have been exercised
prior to the Transfer.

34 Noththstandmg anything to the contrary herein, Transferee shall not be
responsible for any of Franchisee’s financial liabilities and obligations under the
Franchise or pursuant to the City code, rules, and regulations that accrued before the
Transfer of the Franchise, and Franchisee shall not be responsible for any financial
liabilities and obligations under the Franchise or pursuant to the City code, rules, and
regulations that accrue on or after the Transfer of the Franchise.

3.5  The City waives none of its rights with respect to the Franchisee’s or

Transferee’s compliance with the terms, conditions, requirements, and obligations set
forth in the Franchise. The City’s approval of this Agreement shall in no way be deemed
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a representation by the City that Franchisee is in compliance with all of Franchisee’s
obligations under the Franchise.

3.6  Franchisee and Transferee acknowledge and agree that the City’s approval
and acceptance of this Agreement and the resulting transfer is made in reliance upon the
representations, documents, and information provided by the Franchisee and Transferee
in connection with the request for Transfer.

4, MISCELLANEOUS PROVISIONS,

4.1 Conditions Precedent. The Agreement shall be effective and binding upon
the signatories once it has been signed by all signatories; provided that, within 30 days of
execution of the Agreement by all of the signatories, Transferee has provided to the City
the following: (1) all fees required for this Transfer; (2) its acceptance of the Franchise in
substantially the form of the document attached hereto as Exhibit B-1; (3) its insurance
certificate in conformance with the requn‘ements of the Franchise; (4)a performance
bond or cash deposit in conformance with the requ1rements of the Franchlse

4.2  Entire Agreement. The Agreement constltutes the entire agreement of the
Parties with respect to the matters addressed herein. No statements, promises, or
inducements inconsistent with the. Agreement made by any Party shall be valid or
binding, unless in writing and executed by all Pames

43 Bmdx__g_Acceptance The Agreeme hall bind and benefit the Parties
hereto and their respective heirs, benefi iciaries, administrators, executors, receivers,
trustees, successors, and assigns, and the promlses and obligations herein shall survive
the expiration date hereof Any purported transfer of the Agreement is void without the
express wntten consent of the sxgnatorres

;4.4 everabll;gg In the event that any provision of the Agreement shall, to
any extent, be held to be invalid, preempted, or unenforceable, the remainder hereof shall
be valid in all other respects and continue to be effective.

45 Defined Termys‘: Terms not defined in this Agreement shall have the same
meaning as given in the Franchise.

4.6 Gover‘ri}ih'g ;"Law. The Agreement shall be governed in all respects by the
laws of the state of Washington.

4.7 Notice. Pursuant to Section 8.13 of the Franchise, Notices to Transferee
shall be delivered to:

Transferee’s address: *%
*%
*%
%%k
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And to: falad

*k
w* %
* &

IN WITNESS WHEREOF the Parties hereto have executed this Agreement as of the
day and year first written above.

CITY: FRANCHISEE:

By: , City Administrator By:

Title:

TRANSFEREE:

By:

ille:

Tax Id No.
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TRANSFER EXHIBIT B-1

Acceptance of Franchise

Franchise issued pursuant to Ordinance No. and accepted ,
20 ; Transfer authorized pursuant to Resolution No. , effective ,
20

I, , am the
and am the authorized representative to accept the above-referenced Franchise on behalf
of An o my capacity as

, and not 1nd1v1dually, I cemfy that this Franchise and
all terms and conditions thereof are accepted by . , without
qualification or reservation and that E uncondxtlonally

guarantee(s) performance of all such terms and condmons

DATED this day of . ,20
. By
‘ ts,
Tax Payer ID# __
STATE OF . - L

CITY OF

1 certify‘“*that 1 - know ‘or - have satisfactory evidence that

is the person who appeared before me, and said person

acknowledged that said person signed this instrument, on oath stated that said person was

authorized 'to execute the instrument and acknowledged it (as the
5 . of a

corporation,) to bé:the free and voluntary act of such corporat10n/md1v1dual for the uses

and purposes mentioned in the instrument.

Dated this day of R

(Signature of Notary)
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Print Name
Notary public in and for the state of
, residing at
My appointment expires:
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EXHIBIT “C”
(Description of Franchise Area)
The area within the jurisdictional boundaries of the City of Black Diamond,
Washington, and such additional areas as may be included in the jurisdictional

boundaries of the City of Black Diamond, Washington, during the term of this Franchise.

45



EXHIBIT “D”
(Insurance Requirements)

L. General Requirement. Franchisee shall have adequate insurance at all times
while Franchisee owns or operates Facilities in the Public Rights-of-Way, to protect the City
against claims for death or injuries to Persons or damages to property or equipment which in
any way relate to, arise from or are connected with the Work, the Facilities, or the activities
of Franchisee, its employees, agents, representatives, contractors, subcontractors and their
employees, within the Franchise Area. 5

2. Minimum Insurance Limits. The Franchisee shall maintain the following
minimum insurance coverages and limits: -

2.1 Commercial General anbxhty insurance 0. cover liability, bodily
injury, and property damage. The Commercial General anbxhty insurance shall be
written on an occurrence basis, and shall provxde coverage for any and all costs, including
reasonable defense costs, and losses and damages resulting from personal injury, bodily
injury and death, property damage, products hablhty ‘completed operations. Such
insurance shall include broad form and blanket cont al coverage, including coverage
for the Franchise as now or hereaﬁer amended Coverage must be written with the
following limits of liability: ,

- $2,000,000 per occurrence, .
$4,000,000 general aggregate and
$1 000, 000 products/completed operatlons aggregate.

22 Automoblle Liability: shall include owned, hired, and non-owned
vehlcles on an occurrence basxs with coverage of at least $2,000,000 per occurrence.

2.3 Workers Compensatlon Insurance shall be maintained during the
life of this Franchise to comply with statutory limits for all employees, and in the case
any work is sublet, the Franchisee shall require its contractors and subcontractors
similarly to provide workers’ compensation insurance for all the employees. The
Franchisee shall also maintain, during the life of this policy, employer’s liability
insurance with hmxts‘ of $1 000 000 each occurrence.

2.4 EXcess or_Umbrella Liability: $5,000,000 each occurrence and
$5,000,000 policy limit.

3. Endorsements. Franchisee Commercial General Liability insurance policies
are to contain, or be endorsed to contain, the following:

3.1 The Franchisee’s insurance coverage shall be primary insurance with

respect to the City. Any insurance, self-insurance, or insurance pool coverage maintained
by the City shall be in excess of the Franchisee’s insurance and shall not contribute to it.
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3.2 Franchisee, through policy endorsement, shall waive its rights of
subrogation against the City for all claims and suits.

33 That the coverage shall apply separately to each insured against
whom a claim is made or suit is brought, except with respect to the limits of the insurer’s
liability.

3.4  The Franchisee’s insurance shall name the City as an additional
insured, to protect or insure as an additional insured, from and against Liabilities arising out
of work performed in the Public Rights-of-Way under a grant of authority of the City.

3.5  The Franchisee’s insurance. shall include a requirement that the
“railroad exclusion” be deleted or may mclude m the altematlve ISO endorsement CG
24 17 or the equivalent. ,

3.6  The insurance coverages and limits provxded herem shall not be
canceled without thirty (30) days’ prior written notice first being given to the City, with
the exception that ten (10) days’ notice shall be: requlred for cancellation resulting from
non-payment of premium. If the insurance is canceled or reduced in coverage,
Franchisee shall provide a replacement pohcy

4, Acceptability of Insurers Each msurance pohey obtained pursuant to this
Franchise shall be issued by ﬁnanmally sound insurers:who may lawfully do business in
the State of Washington with a financial strength rating at all times during coverage of no
less than an “A-” and in a financial size category of no less than “VII”, in the latest
edition of “Best’s Rating Guide” publxshed by A.M. Best Company. In the event that at
any time during coverage, the insurer does not meet the foregoing standards, Franchisee
shall.give prompt ‘notice to City and shall seek coverage from an insurer that meets
the foregoing standards The C1ty reserves. the right to change the rating or the rating
guide depending upon: the changed risks or availability of other suitable and reliable
rating guides. =

5.  Verification of Coverage. The Franchisee shall furnish the City with signed
certificates of insurance and a copy of the amendatory endorsements, including, but not
necessarily limited to, the additional insured endorsement, evidencing the Automobile
Liability, Commercial General Liability and Umbrella or Excess insurance of the Franchisee
upon acceptance of this Franchise. The certificate for each insurance policy is to be signed
by a Person authorized by that insurer to bind coverage on its behalf. The certificate for
each insurance policy must be on standard forms or on such forms as are consistent with
standard industry practices. The Franchisee hereby warrants that its insurance policies
satisfy the requirements of this Franchise.

6. Deductible.  Commercial General Liability Insurance policies and
coverage required herein may include a deductible; provided, however, that if Franchisee
elects to include any deductible, Franchisee shall itself directly cover, in lieu of
insurance, any and all City Liabilities that would otherwise in accordance with the
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provisions of this Franchise be covered by Franchisee insurance if Franchisee elected not
to include a deductible. Such direct coverage by Franchisee shall be in an amount equal
to the amount of Franchisee’s actual deductible.

7. No Limitation. Franchisee’s maintenance of insurance policies required by
this Franchise shall not be construed to excuse unfaithful performance by Franchisee or limit
the liability of Franchisee to the coverage provided in the insurance policies, or otherwise
limit the City’s recourse to any other remedy available at law or in equity.
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EXHIBIT “E”
(Financial Security)
L. Performance Bond.

1.1 Franchisee shall provide to the City a faithful performance and
payment bond in the initial amount of $50,000 to ensure the full and faithful performance
of all of its responsibilities under this Franchise and applicable Laws, including, by way
of example and not limitation, its obligations to relocate-and remove its Facilities, to
restore the Public Rights-of-Way and other property when’ damaged or disturbed, to
reimburse the City for its Direct Costs and keeping Fran “ isee’s insurance in full force.

1.2 The performance bond shall be ina form with terms and conditions
reasonably acceptable to the City and rev1ewed and approved by the City Attorney.

1.3 The performance bond sha 1 be with a surety with a rating no less
than “A- VII” in the latest edition of "Bests Ratmg Gulde " published: by A.M. Best
Company.

14  The Franchlsee shall pay all premxums or costs associated with
maintaining the performance and payment bond and shall keep the same in full force and
effect at all times. If Franchisee fails to. provxde or:maintain the bond, then the City, in its
sole discretion, may require Franchisee to substltute an equwalent cash deposit as
described below i in heu of the bond :

15 Franchlsee s mamtenance of the bond(s) shall not be construed to
excuse unfaithful performance by Franchisee, or limit the liability of Franchisee to the
amount of the bond(s) or otherwise limit the Clty s recourse to any other remedy available
at law or in equity. - . .

s 16 The -amount of the bond may, in the reasonable discretion of the
City, be adjusted by the City to take into account (1) cumulative inflation, (2) increased
risk to the City,(3) the experiences of the Parties regarding Franchisee compliance with
its obligations under the Franchise, and (4) issuance of Site Specific Permits for
installation of new Facilities. Prior to adjusting the amount of the bond, the City shall
provide reasonable notice to the Franchisee and an opportunity to provide comments, and
the City shall review and consider such comments that are timely made.

2. Cash Deposit/Irrevocable Letter of Credit in Lieu of Bond.

Franchisee may, at its election substitute an equivalent cash deposit with an
escrow agent approved by the City or an irrevocable letter of credit in form and content
reasonably approved by the City Attorney, instead of a performance and payment bond.
This cash deposit or irrevocable letter of credit shall ensure the full and faithful
performance of all of Franchisee’s responsibilities hereto under this Franchise and all
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applicable Laws. This includes but, is not limited to, its obligations to relocate or remove
its facilities, restore the Public Rights-of-Way and other property to their original
condition, reimbursing the City for its costs, and keeping Franchisee’s insurance in full
force.

In the event that the Franchisee fails to cure a Default as provided in Section 6 of
the Franchise, the City may, at its option, draw upon the cash deposit or letter of credit up
to the amount of the City’s costs incurred to cure Franchisee’s default. Upon the City’s
cure of Franchisee’s default, the City shall notify Franchisee in writing of such cure.

In the event that the City draws upon the cash deposit or letter of credit,
Franchisee shall thereupon replenish the cash deposit or letter of credit to the full amount
as specified herein or provide a replacement performance and payment bond.
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EXHIBIT “F»

(Contractor/Subcontractor Insurance Requirements)

L. General Requirement. Prior to commencing and during the period of Work
performed within the Franchise Area, Franchisee contractors and subcontractors (hereafter
the “Contractors™) must have in place adequate insurance to protect the City against claims
for death or injuries to Persons or damages to property or. equipment which in any way
relate to, arise from or are connected with this such Work.,- ?

2. Minimum Insurance Limits. The Contxactors shall maintain the following
minimum insurance coverages and limits: !

2.1 Commercial General Liability: insurance to. cover liability, bodily
injury, and property damage. The Commercial General Liability insurance shall be
written on an occurrence basis, , and shall provide coverage for any and all costs,
including reasonable defense costs, and losses and. damages resulting from personal
injury, bodily injury and death, property damage, products liability and completed
operations. Coverage must be written with the following limits of liability:

~ $1,000,000 perﬁo'ccurre‘néé::
$2,000,000 general aggregate ¢ and o
- $1,000, 000 products/completed operatlons aggregate

2.2' Automobile Liability: shall include owned, hired, and non-owned
vehicles on an occurrence basis with coverage of at least 1,000,000 per occurrence.

23" Workers"Compensatxon Insurance: shall be maintained during the
perlod of such Work to comply w1th statutory limits for all employees.

3 ::Endorsements;;—, Commerc1a1 General Liability insurance policies are to
contain, or be endorsed to contain, the following:

3.1 »ff +The Contractor’s insurance coverage shall be primary insurance with
respect to the City. Any insurance, self-insurance, or insurance pool coverage maintained
by the City shall be in excess of the Contractor’s insurance and shall not contribute to it.

3.2 Contractor, through policy endorsement, shall waive its rights of
subrogation against the City for all claims and suits.

33 That the coverage shall apply separately to each insured against
whom a claim is made or suit is brought, except with respect to the limits of the insurer’s
lability.
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3.4  The Contractor’s insurance shall name the City as an additional
insured, to protect or insure as an additional insured, from and against Liabilities arising out
of Work performed in the Public Rights-of~-Way under a grant of authority of the City.

35 The Contractor’s insurance shall include a requirement that the
“railroad exclusion” be deleted or may include, in the alternative, ISO endorsement CG
24 17 or equivalent.

3.6  The insurance coverages and limits provided herein shall not be
canceled without thirty (30) days written notice first being. given to the City, with the
exception that ten (10) days’ notice shall be required for-cancellation resulting from non-
payment of premium. If the insurance is canceled or reduced in coverage, Franchisee
shall provide a replacement policy.

4, Acceptability of Insurers. Each insurance policy required herein shall be
issued by financially sound insurers who may lawfully do bu iness in the State of
Washington with a financial strength rating at all times during coverage of no less than an
“A-"and in a financial size category of no less than “VII”, in the latest edition of “Best’s
Rating Guide” published by A.M. Best Company.  In the event that at any time during
coverage, the insurer does not meet the foregoing standards, Contractor shall give prompt
notice to the City and shall seek coverage from an insurer that meets the foregoing
standards. The City reserves the right to change the ratmg or the rating guide depending
upon the changed nsks or avallabxhty of other itable and rehable rating guides.

5. Verlf cation of Coverage The Franchlsee shall furnish the City with
Contractors’ signed certificates of insurance and a copy of the amendatory endorsements,
including, but not necessarily hmxted to, the additional insured endorsement, evidencing the
Automobile Liability, and Cor ial General anblhty policies of the Contractors. The
certificate for each i msurance policy isto be sxgned by a Person authorized by that insurer to
bind coverage on its behalf. The certificate for each insurance policy must be on standard
forms or on such forms as are consistent with standard industry practices.

6. - No Limitation. Contractor’s maintenance of insurance policies required
herein shall not be construed to excuse unfaithful performance by Franchisee or limit the
liability of Franchisee or conttactor to the coverage provided in the insurance policies, or
otherwise limit the Clty s recourse to any other remedy available at law or in equity.

4811-5591-0971, v. 1
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City of Black Diamond

OVERVIEW OF TELECOMMUNICATIONS FRANCHISE ORDINANCE

FRANCHISEE Astound Broadband, LLC, d/b/a “Wave”
AUTHORIZED SERVICES Fiber-Optic Telecommunications Services
Public Rights-of-Way within the Jurisdictional
FRANCHISE AREA
Boundaries of the City of Black Diamond
DURATION 10 Years

Franchise Grant

The Franchise Ordinance authorizes Wave to construct, maintain, operate, and
repair a fiber-optic broadband telecommunications system using the public
rights-of-way within city limits. The Franchise is non-exclusive, meaning the City
remains free to grant a similar franchise to another qualified telecommunications
system operator during the same time period, so long as the terms are
competitively neutral and nondiscriminatory consistent with federal law.

The Franchise does not include the right to install or operate cable television or
commercial mobile radio (i.e., cellular) services. The City may impose additional
compensation requirements (e.g., right-of-way permit fees and, if a future cable
franchise ordinance is approved, cable fees) for use of public rights-of-way to
provide services beyond those specifically authorized in the Franchise
Ordinance.

The Franchise Ordinance does not exempt Wave from having to obtain other
licenses, easements, or agreements needed to place devices on other City or

private property (e.g., on utility poles, pipelines, or buildings), nor does it
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exempt Wave from having to comply with applicable land-use or development

regulations (e.g., conditional use permits or zoning variances).

Conditions of Acceptance

If the City Council passes and approves the Franchise Ordinance, Wave has 30 days to
accept the Franchise by paying certain administrative costs of the City, submitting
required insurance certificates, and paying the costs of publication of the Franchise

Ordinance. Otherwise, the Franchise will be deemed rejected by Wave.

Transferability of Franchise

With prior notice to the City, Wave is permitted to transfer the Franchise to another
provider, so long as the transferee agrees in writing to assume and be responsible for all
of Wave's obligations and guarantees their performance. The transferee must also

supply the required insurance certificates, security fund, and performance bond.
pPiy q P

Term of Franchise and Renewal
The Franchise runs for a term of 10 years following acceptance by Wave. Within 180
days of expiration, and with the agreement of the parties, the Mayor may renew the

Franchise for an additional 5 years without further action by the City Council.

Powers Retained by City

The City retains full authority to use the public rights-of-way, including construction of
sanitary and storm sewers; paving, widening, or altering rights-of-way; laying down
water mains; etc. The City also retains its full police powers to make and enforce laws,
although it may not enact new ordinances or amendments that unilaterally alter or

impair material rights or benefits granted to Wave under this Franchise Ordinance.
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Liability Protections

The City has disclaimed liability to Wave (and its contractors) for any damages
relating to the design, condition, or safety of the public rights-of-way within the
Franchise area, except for damages due to gross negligence or willful misconduct
by the City.

Wave has also agreed to a very broad indemnification of the City and its officials
and employees for claims by third parties that arise out of or relate to Wave’s
occupation and use of the public rights-of-way, its operation of the
Telecommunications System, environmental contamination that Wave causes or
contributes to, and any acts or omission of Wave or its contractors, agents, and
employees in connection with its work in the rights-of-way. The City retains
liability for third-party damages caused by its own gross negligence or
intentional misconduct.

Wave is required to obtain a performance bond in the amount of $50,000 to
ensure full and faithful performance of Wave’s obligations under the Franchise.
Wave and its subcontractors are required to maintain commercial general
liability insurance with minimum coverage limits. For Wave, the applicable
limits are $2,000,000 per occurrence, $4,000,000 general aggregate, and $1,000,000
products/completed operations aggregate. Wave is also required to maintain

umbrella or excess liability insurance with limits of at least $5,000,000.

Reimbursement of City Costs

Wave is required to reimburse the City for costs (including labor, materials,
equipment, and consultant fees) it incurs in approving and inspecting Wave’s
work on its facilities (e.g., the City’s review of design documents and inspections
for compliance with the City’s Design Standards) to the extent such costs are not

included in the issuance of regulatory permits (construction permits, street
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excavation permits, clearing and grading permits, etc.). Any required work that
the City has to perform after Wave has failed to perform it will be charged to
Wave. The City is required to invoice Wave for such costs.

o Additionally, Wave is required to pay an application fee of $5,000 to cover the
City’s legal and administrative expenses for negotiating, reviewing, and
approving the Franchise Ordinance. Wave must also pay the costs of publication
of the Franchise Ordinance and any other public notices prior to any public
hearings on the Franchise Ordinance.

o Federal law prohibits the imposition of telecommunications franchise fees if they
may prohibit or have the effect of prohibiting the provision of services. Certain
fees may be permissible if limited to what is necessary for management and

regulation of use of the public rights-of-way. 47 U.5.C. § 253.

Construction Standards, Permit Application, and Approval Process

e Wave may not commence work without the City’s prior approval of its design
documents. The City may require Wave to install facilities at a particular time, or
in a particular place or manner as a condition of access, and may require removal
of any facilities not installed in compliance with the current edition of the City
Standards for Public Work Engineering and Construction, or any of the other
federal, state, and City standards and codes specified in Section 7.3 of the
Franchise Ordinance.

e The City may review and approve Wave’s design documents with respect to,
among other things: location, alignment, and depth; any measures needed to
preserve the free flow of traffic; structural integrity, functionality, and
compatibility with roadways, sidewalks, traffic signals, etc.; ease of road

maintenance; appearance; and compatibility with the City’s longer-term plans.
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o Before performing any work in public rights-of-way, Wave must apply for and

obtain all regulatory permits required by City ordinance or rule, at Wave's
expense.

Any contractors or subcontractors of Wave must adhere to the conditions and
limitations of the Franchise Ordinance, and Wave must ensure that they are
familiar with the Franchise Ordinance and that all work performed by them is in
compliance with it.

Wave is required to use suitable barricades, flags, lights, and other measures as
required for the safety of the general public and to prevent accidents and injuries

to persons, vehicles, or other property due to work done in public rights-of-way.

Right of Inspection

Upon 72 hours’ notice, or without notice in case of emergency, the City may inspect

Wave's facilities to determine compliance with the Franchise Ordinance or other

applicable requirements. The City retains the power to immediately stop all work that

the City learns or determines is non-compliant or is being performed in an unsafe or

dangerous manner, and may compel Wave to take actions necessary to correct the

unsafe condition or otherwise bring the work into compliance.

Facility Relocations

The City may require Wave to alter, adjust, or relocate any facilities when
reasonably necessary for the construction, repair, or improvement of any public
rights-of-way in furtherance of the public health, safety, or welfare. The City
must give 180 days’ notice, and must make reasonable efforts to provide an
alternate location for Wave’s facilities. The City also must, within budgetary

constraints, consider any alternative designs proposed by Wave to mitigate the
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impact on its facilities. Wave may seek reimbursement of its relocation costs
when authorized by law to do so.

e If there is an immediate threat to public health or safety, the City may require
Wave, at Wave's expense, to shut down, relocate, remove, or modify its facilities
in a public right-of-way, without regard to fault. A party seeking alteration,
adjustment or temporary relocation of Wave facilities for something other than a
public improvement project must compensate Wave for its time, engineering,
design, and material costs.

o After construction of any facilities, or upon request by the City, Wave must
provide up-to-date maps showing the horizontal and vertical location and
configuration of located or relocated facilities in the public rights-of-way. Wave
does not, however, warrant the accuracy of such maps; it represents only that its

Telecommunications Systems are shown in approximate locations.

Duty of Restoration

Wave has a duty to leave the public rights-of-way and other property disturbed by its
work in as good or better condition as it was before commencement of construction.
Wave must complete restoration work to the reasonable satisfaction of the City, as
determined by the City Engineer, and warrant restoration work for at least two years.
Restoration work for adjacent private property disturbed or damaged by Wave must be

performed to the private owner’s reasonable satisfaction.

Revocation of Franchise
Upon an uncured default by Wave, the City may give notice of intent to revoke the
Franchise. If Wave objects to the revocation, it may object in writing and provide its

rationale. The City may then conduct a public hearing, at which evidence and witness
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may be examined, before deciding whether to terminate or revoke the Franchise. The

City Council’s decision is final, subject only to other appeal rights provided by law.

Denial of Franchise

The City Council has the legal authority to deny Wave’s franchise application.
However, a denial cannot be arbitrary and capricious or for an unlawful reason. RCW
35.99.030(3) requires that a denial be “supported by substantial evidence contained in a

written record.”
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CITY COUNCIL City of Black Diamond

Post Office Box 599
AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: November 3, 2016 AB16-065
Mayor Carol Benson X

Resolution authorizing the Mayor to City Administrator

execute an Interlocal Agreement with City Attorney David Linehan

Association of Washington Cities Risk City Clerk — Brenda L. Martinez

Management Service Agency regarding Com Dev/Nat Res — Andy Williamson

membership Finance — May Miller
MDRT/Ec Dev — Andy Williamson

Cost Impact (see also Fiscal Note): Police — Chief Kiblinger

Fund Source: --All Funds Public Works — Seth Boettcher

Timeline: December 1, 2016 Court — Stephanie Metcalf

Agenda Placement: [X] Mayor [X] Two Councilmembers [ | Committee Chair [_] City Administrator

Attachments: Resolution No. 16-XXXX, Interlocal Agreement clean and redlined versions

SUMMARY STATEMENT:
Councilmembers Edelman and Deady have placed this item on the agenda.

Currently the City belongs to the insurance pool of Association of Washington Cities Risk
Management Service Agency (AWC RMSA). Their Board of Directors have updated and
approved changes to the Interlocal Agreement.

The Interlocal Agreement provides for self-insurance pooling and group purchasing power of
insurance coverage, while receiving risk management services and property and liability claims

administration. In the packet you will find a redlined version showing the changes.

FISCAL NOTE (Finance Department): The City’s overall rate increase for 2017 is 4%.

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Resolution No. 16-XXXX (Clerk to assign
number after adoption), regarding membership in the Association of
Washington Cities Risk Management Service Agency.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

November 3, 2016




RESOLUTION NO. 16-XXXX

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BLACK DIAMOND, KING COUNTY, WASHINGTON
REGARDING MEMBERSHIP IN THE ASSOCIATION OF
WASHINGTON CITIES (AWC) RISK MANAGEMENT
SERVICE AGENCY (RMSA)

WHEREAS, the Association of Washington Cities Risk Management Service Agency
(AWC RMSA) offers pooled self-insurance providing cost stability and the potential for
long-term savings; and

WHEREAS, AWC RMSA is sponsored by the Association of Washington Cities as a
service to Washington cities and towns; and

WHEREAS, the City of Black Diamond acknowledges that after becoming a member of
the AWC RMSA, the City of Black Diamond shall be subject to assessments and any
future reassessments as required by the AWC RMSA; and

WHEREAS, the City of Black Diamond concludes that membership in the AWC RMSA
would be beneficial in managing the municipal risks involved in providing services to our
citizens;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES RESOLVE AS FOLLOWS:

Section 1. The City of Black Diamond does hereby agree to enter into and abide by
the Interlocal agreement, which, along with this Resolution, constitutes a contract
between the City of Black Diamond and the AWC RMSA.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, AT A REGULAR MEETING THEREOF, THIS 3RD DAY OF
NOVEMBER, 2016.

CITY OF BLACK DIAMOND:

Carol Benson, Mayor
Attest:

Brenda L. Martinez, City Clerk
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THE ASSOCIATION OF WASHINGTON CITIES
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INTERLOCAL AGREEMENT:
OF THE ASSOCIATION OF WASHINGTON CITIES
RISK MANAGEMENT SERVICE AGENCY

PREAMBLE

State law authorizes the formation of pooling organizations to provide insurance, to reduce the
amount and frequency of the Members' losses, and to decrease the cost incurred by the Members in the
handling and litigation of claims. This Agreement provides for self-insurance pooling and/or the
economical purchase of Insurance coverage for Local Governmental Entities. This Agreement is made
and entered into in the State of Washington by and among the Members organized and existing under
the Constitution or laws of the State of Washington, hereinafter collectively referred to as “Members”, and
individually as “Member”, which are parties signatory to this Agreement.

RECITALS

WHEREAS, Chapter 48.62 RCW provides that two or more local governmental agencies may, by
Interlocal Agreement, provide insurance for any purpose by one or more of certain specified methods;

WHEREAS, the Association of Washington Cities, the sponsoring entity, of the Risk Management
Service Agency (“Agency”), would like to maintain the long-standing relationship that has been achieved
over the years because of the mutual goals of both entities, which is to support all cities and towns in
Washington State;

WHEREAS, the Association of Washington Cities as sponso? of the Agency desires to provide its
Members, as well as other Local Governmental Entities, the opportunity to jointly self-insure or pool their
primary risks to enhance their ability to control their insurance programs and coverages;

WHEREAS, each of the parties to this Agreement desires to join together with the other parties
for the purpose of pooling their self-insured losses and jointly purchasing excess insurance and
administrative services in connection with a Joint Self-Insurance program for said parties; and

WHEREAS, it appears economically feasible and practical for the parties to this Agreement to do
SO;

NOW, THEREFORE, in consideration of all of the mutual benefits, covenants and agreements
contained herein the parties hereto agree as follows:

ARTICLE 1
Definitions
The following definitions shall apply to the provisions of this Agreement:

1.1 “Administrative Agent,” shall mean the Association of Washington Cities that provides the
contracted administrative services for the Agency.

1.2 “Agency” shall mean the Association of Washington Cities Risk Management Service Agency
(RMSA).

1.3 “Agreement” shall mean the Interlocal Agreement, however amended, among and between the
Agency and the Members.



1.4
1.5

1.6

1.7

-1.8

18

1.13

1.18

“Assessment” shall mean the monies paid by the Members to the Agency.
“Association” shall mean the Association of Washington Cities.

“Board of Directors” or “Board” shall mean the governing body of the Risk Management
Service Agency (RMSA) as duly elected by the members of the Agency.

“Bylaws” shall mean the document(s) that provides for the governance and operation of the
Agency. “Bylaws” mean the Bylaws adopted by the Board of Directors of the Agency and all duly
adopted amendments and revisions thereto, however amended.

“Claim(s)” means a demand for payment for damages against the Agency arising out of
occurrences within the Coverage Agreement; or policy benefit because of the occurrence of an
event that includes, but is not limited to, the destruction or damage of property or reputation,
bodily injury or death and alleged civil rights violations.

“Coverage Agreement” shall mean the coverage document(s) established by the Board of
Directors and intended to address the general claim operations of the Agency.

“Excess insurance” shall mean that insurance purchased or other financing arrangements
made on behalf of the Agency to protect the funds of the Agency against catastrophes or against
an unusual frequency of losses during a single year.

“Fiscal Year” shall mean that period of 12 months, from January 1 to December 31, which is
established as the fiscal year of the Agency.

“Insurance” shall mean and include self-insurance through a funded program and/or commercial
insurance contract.

“Interlocal Agreement” means an Agreement established under the Interlocal Cooperation Act
defined in Chapter 39.34 RCW which permits local governmental units to make the most efficient
use of their powers by enabling them to cooperate with other localities on a basis of mutual
advantage and therefore, to provide services and facilities in a manner and pursuant to forms of
governmental organization that will accord best with geographic, economic, population, and other
factors influencing the needs and development of local communities.

“Joint Self-Insurance Program” means two or more Local Government Entities which have
entered into a cooperative risk sharing Agreement subject to regulation under Chapter 48.62
RCW.

“Local Governmental Entity” shall mean every unit of local government, both general purpose
and special purpose, and shall include, but not be limited to, counties, cities, towns, port districts,
public utility districts, water districts, sewer districts, fire protection districts, irrigation districts,
metropolitan municipal corporations, conservation districts, and other political subdivisions,
governmental subdivisions, municipal corporations, and quasi municipal corporations.

“Member” — shall mean any eligible entity which participates in the Agency, pays the annual
Assessment and is signatory to the Agency’s Interlocal Agreement.

“Member Standards” shall mean the required and advisory standards adopted by the Board of
Directors in an effort to provide consistent administrative practices for members, with the goal of
reducing property and liability losses.

“Operating Committee” shall mean the standing advisory committee to the Board.
5



1.20

1.21

1.22

2.1

2.2

“Reassessment” shall mean additional monies paid by the Members to the Joint Self-Insurance
Program if claims shall exceed assets.

“Risk Sharing” means a decision by the Members of a Joint Self Insurance program to jointly
absorb certain or specific financial exposures to risks of loss through the creation of a formal
program of advance funding of actuarially determined anticipated losses; and/or joint purchase of
Insurance or reinsurance as a Member of a Joint Self-Insurance program formed under Chapter
48.62 RCW.

“Signatory” or “Signatories” shall mean those parties who sign this Agreement, including
execution by counterpart, thereby becoming a Member of the Agency bound by the terms of this
Agreement.

“Special Committee” — shall mean committees of the Agency created by the Board of
Directors.

ARTICLE 2

Risk Sharing
This Agreement is entered into by the Members to provide for Joint Self-insurance pooling and/or
the economical purchase of Insurance coverage, risk management services, and property and
liability claims administration. Furthermore, the purpose of the Agreement is to reduce the amount
and frequency of the Members' losses and to decrease the cost incurred by the Members in the
handling and litigation of claims. This purpose shall be accomplished through the exercise of the
powers of the Members jointly in the creation of a separate public Agency, the Association of
Washington Cities Risk Management Service Agency, to direct and administer a Joint Self-
Insurance Program wherein the Members will engage in certain activities, including but not limited
to the following:
2.1.1 Risk Sharing

2.1.2 Joint purchase of insurance which may include, but is not limited to Excess and or
reinsurance; and '

2.1.3 Joint purchase of administrative and other services including:
2.1.3.1 Claims adjusting;

2.1.3.2 Data processing;

2.1.3.3 Risk management consulting;

2.1.34 Loss prevention;

2.1.3.5 Legal; and

2.1.3.6 Miscellaneous related services.
It is also the purpose of the Agreement to provide, to the extent permitted by law, for the inclusion
at a subsequent date of such additional Local Government Entities organized and existing under

the Constitution or laws of the State of Washington as may desire to become parties to this
Agreement and Members of the Agency, subject to approval by the Board of Directors.



2.3  This Agreement may but is not required to provide, to the extent permitted by law, that the
Agency may, at the discretion of its directors, contract with non-member Local Government
Entities in the State of Washington. '

Article 3
Agency Offices
3.1 Principal Executive Office
The principal executive office for the transaction of business of the Agency shall be located at
1076 Franklin St. SE, Olympia, WA 98501. The Administrative Agent in cooperation with the
Board of Directors of the Agency shall have the authority to change the location of the principal
executive office from time to time.

3.2 Other Offices
Other business offices may be at any time be established by the Administrative Agent in
cooperation with the Board of Directors of the Agency at any place or places where the Agency is
qualified to do business.

ARTICLE 4
Parties to Agreement
Each party to this Agreement certifies that it intends to and does contract with all other parties
who are Signatories of this Agreement and, in addition, with such other parties as may later be added to
and Signatories of this Agreement pursuant to Article 14. Each party to this Agreement also certifies that
the deletion of any party from this Agreement, pursuant to Articles 16 and17, shall not affect this
Agreement nor such party's intent to contract as described above with the other parties to the Agreement
then remaining.

ARTICLE 5
Term of Agreement
This Agreement shall become effective on January 1, 2017, and shall be of unlimited duration,
but not less than one year, and will continue unless terminated as hereinafter provided in Article 19.

ARTICLE 6
Financial Obligations of Agency
Pursuant to Chapter 48.62 RCW, of the State of Washington, the debts, liabilities, and obligations
of the Agency shall not constitute debts, liabilities, or obligations of any Member to this Agreement.

ARTICLE 7
Powers of the Agency
71 Agency shall have the powers provided for by law and is hereby authorized to do all acts
necessary for the exercise of said powers, including, but not limited to, any or all of the following:
7.1.1 Contract or otherwise provide for risk management, claims administration and loss
prevention services;

71.2 Contract or otherwise provide legal counsel for the defense of Claims and/or other
legal services;

7.1.3 Consult with the Washington State Risk Manager and State Auditor;

71.4 Jointly purchase Insurance coverage in such form and amount as the organization's
participants may by contract agree;

7.1.5 Incur debts, liabilities, or obligations;

7



7.2

8.1

8.2

8.3

8.4

7.1.6 Acquire, receive, hold, or dispose of property, funds, services, and other forms of
assistance from persons, firms, corporations, and governmental entities;

71.7 Sue and.be sued in its own name;
7.1.8 Hire employees and agents; and
7.1.9 Exercise all powers necessary and proper to carry out the terms and provisions of this

Agreement, or otherwise authorized by law.
Said powers shall be exercised to the terms hereof and in the manner provided by law.

ARTICLE 8
The Board of Directors and their Powers and Responsibilities
The Agency, its funds and service programs shall be administered by a Board of Directors.

Number of directors
There shall be seven (7) directors of the Agency, who shall be elected officials representing
members of the Agency.

Acceptance of Appointment by directors
Each director shall sign a document accepting their appointment as director and agreeing to
abide by the terms and provisions of this Agreement and the Bylaws.

Powers and Responsibilities of the Board of Directors
The Board of Directors of the Agency shall have the following powers and functions:

8.4.1 The Board shall have the power to review, amend, modify, adopt, override, or reject
the Operating Committee’s recommendations.

842 The Board shall review, modify if necessary, and approve the annual operating budget
of the Agency.

8.4.3 The Board shall receive and review periodic accountings of all funds of the Agency.

8.4.4 Annually the Board shall review, amend, adopt, or reject the Operating Committee’s

recommendation of the Assessment, or Reassessment rate to be charged to the
Members of the Agency.

8.4.5 The Board may review, modify if necessary, and approve the Coverage Agreement, .
the Agency'’s Bylaws, policies and Member Standards.

8.4.6 The Board shall have the power to conduct all business on behalf of the Agency,
which the Agency may conduct under the provisions hereof and pursuant to law.

8.4.7 The Board shall determine and select Insurance, necessary to carry out the Joint Self-
Insurance Program for the Agency.

8.4.8 The Board shall have authority to contract for or develop various services for the
Agency, including, but not limited to, an Administrative Agent, claims adjusting, loss
prevention, risk management consulting services, independent actuary services,
insurance brokerage services, independent claims auditing services, and legal
counsel.



8.4.9 The Board shall have such other powers and functions as are provided for in this
Agreement, and the Bylaws, which are necessary to implement the purposes of this
Agreement, including, but not limited to, the power to authorize contracts.

ARTICLE 9
Operating Committee
The Operating Committee shall consist of nine (9) representatives from Members. All members of
the Operating Committee shall be non-elected officials. It is the Board’s intent that the Operating
Committee is advisory to the Board and/or the Administrative Agent, regarding the operations of the
Agency.

ARTICLE 10
Coverage
10.1  The type and limits of the Insurance coverage provided for Members by the Agency shall be
established by the Board of Directors.

10.2 The Board may approve purchase of additional types or limits of coverage for Members
interested in obtaining additional types or limits of coverage at additional cost to those Members.
Such additional cost may include an administrative fee for the Agency's services.

10.3 The Board may arrange for the purchase of any other Insurance or services deemed necessary
to protect the Agency or funds held by the Agency against catastrophe.

ARTICLE 11
Bond Requirements
The Board may require that the Administrative Agent authorized to disburse funds of the Agency,
provide a fidelity bond in the amount as set by the Board, and provide that such bond be paid by the
Agency.

ARTICLE 12
Responsibility of the Agency
The Agency shall perform the following functions in discharging its responsibilities under
this Agreement:

12.1  Provide Insurance coverage as deemed necessary, including but not limited to a self-insurance
fund and commercial insurance, as well as excess coverage or reinsurance, and other insurance-
Such insurance, to be arranged by negotiation or bid, and/or purchase, as necessary;

12.2  Assist each Member's designated risk manager with the implementation of the risk management
functions within the Member entity;

12.3 Provide loss prevention consulting services to Members as required;

12.4  Provide Claim adjusting and subrogation services for Claims covered by the Agency's Coverage
Agreement;

12.5 Provide loss analysis by the use of statistical studies, data processing, and record and file-
keeping services, to identify high exposure operations and to evaluate proper levels of self-
retention and deductibles;

12.6  Assist Members, as requested, with review of their contracts to determine sufficiency of indemnity

and insurance provisions;
9



12.7

12.8

12.9

12.10

18.1

13.2

13.3

13.4

13.5

13.6

18.7

13.8

Conduct risk management audits to review the participation of each Member in the program. The
audit shall be performed by appointed Agency staff or, at the discretion of the Administrative
Agent, and/or an independent auditor may be retained by contract to conduct the audits;

Provide for the defense of any civil action or proceeding brought against any officer, employee,
Board member, or other agent of the Agency, in their official or individual capacity or both, on
account of an act or omission within the scope of their agency as an agent of the Agency;

Abide by the rules and regulations as stated or hereinafter amended of RCW Chapter 48.62 and
WAC 200-100; and

The Agency shall have such other responsibilities as deemed necessary by the Board of
Directors in order to carry out the purposes of the Agreement.

ARTICLE 13
Responsibilities of Members
Members shall have the following responsibilities:

All Members must maintain membership in the Association of Washington Cities.

Each Member shall appoint an employee of the member entity to be responsible for the risk
management function within that member entity and to serve as a liaison between the Member
and the Agency.

Each Member shall implement a risk management policy which shall include implementing loss
prevention recommendations, and complying with the Member Standards.

Each Member shall be responsible for payment of any Member-elected deductible, and/or
appropriate deductible associated with the Member Standards.

Each Member shall promptly pay its Assessment, Reassessment, and any readjusted amount
promptly to the Agency when due. After withdrawal or termination, each Member shall pay
promptly to the Agency its share of any Reassessment and accrued interest at a rate determined
by the Board, when and if required of it by the Board.

Each Member shall provide the Agency with such other information or assistance as may be
necessary for the Agency to carry out the provisions of this Agreement.

Each Member shall in any and all ways cooperate with and assist the Agency, and any insurer of
the Agency, in all matters relating to this Agreement and covered losses, and will comply with all
Bylaws, policies, procedures and Member Standards as adopted or amended by the Board of
Directors.

All members shall cooperate with the Agency and assist with any investigations, settlement
discussions, defense or prosecution of suits, and cooperate and assist the Agency in enforcing
any right of contribution, indemnity, or subrogation in which the Agency may have an interest by
virtue of a payment made pursuant to the Bylaws, this Agreement, or the Coverage Agreement.
Members shall also assist the Agency and attend hearings and trials as well as secure and give
evidence and obtain the attendance of witnesses. Further, the members shall undertake
appropriate due diligence and concur in exercising all things reasonably practicable to avoid or
diminish any loss of or damage to the property insured under this agreement.
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14.1

14.2

15.1

16.2

16.1

16.1.1

16.2

16.3

171

ARTICLE 14
New Members
Additional Members shall be permitted to become Signatories to this Agreement. All potential
members to the Agency must be members of the Association of Washington Cities or become
members prior to acceptance into the Agency. The Agency shall allow entry into the program of
new members approved by the Board of Directors at such time during the year as the Board
deems appropriate.

Members entering under this Article may be required to pay their share of expenses as
determined by the Board, including those necessary to analyze their loss data and determine
their Assessment.

ARTICLE 15
Defense of Agents
For purposes of this article, “agent” means any person who is or was: a director, an Operating
Committee member, a Special Committee member, an officer, or an agent acting on behalf of the
Agency or Administrative Agent.

The Agency shall provide for the defense of any agents and paying of any valid judgments and
claims brought against any such agent arising from their actions or conduct in their official or
individual capacity or both, on account of an act or omission within the scope of their
responsibility; provided, however, this section shall not apply to those occurrences covered by an
Agency policy of liability insurance or if the claim or judgment results from the intentional
misconduct of said agent.

ARTICLE 16

Withdrawal
A Member signing this Agreement may not withdraw as a party to this Agreement and as a
Member of the Agency for a one-year period commencing on the date said Member signs the
Agreement. :

After the initial one-year non-cancellable commitment provided pursuant to this Agreement, a
Member may withdraw only at the end of the Agency’s Fiscal Year, provided the Member has
given the Agency a minimum of 12-month written notice of its intent to withdraw from this
Agency.

A Member shall be entitled to withdraw from the Agency where the Member presents to the Board
of Directors evidence demonstrating a material breach of contract by the Agency as regards its
obligations to the Member. The Member shall be allowed to withdraw from the agency within
ninety (90) days of any finding by the Board of Directors that a material breach of contract by the
Agency has occurred. The withdrawal of any Member under the conditions identified here shall
not however free it from any and all requirements made of any withdrawing Member.

No Member withdrawing from the agency shall be entitled to payment or return of any
Assessment, Reassessment, contributions or monies contributed to the Agency or to the
distribution of any assets of the Agency.

ARTICLE 17
Termination by Agency
The Agency shall have the right to terminate any Member’s participation in the Agreement upon a
motion approved by a vote of 66% or more of the entire Board of Directors. Prior to taking action
on such a motion, the Board may, but is not required to, request that the Operating Committee
review and make recommendations to the Board on any allegation giving rise to the request to
11



17.2

17.3

18.1

18.2

18.3

18.4

18.5

19.1

terminate, including but not limited to failure to: comply with a written condition, disregard of risk
management recommendations or Member Standards, noncompliance with any provision of this
Agreement, and/or the Bylaws of the Agency.

Any Member so terminated from the Agency, shall be given at least one hundred eighty (180)
days notice prior to the effective date of the termination. Any Member so terminated shall have a
period of up to six (6) months coverage under the terms of this Agreement, or may affect
alternate insurance or self-insurance arrangements if it so desires. Upon written receipt of
confirmation from the terminating Member that the terminating Member has in force valid
insurance or membership in another risk sharing pool, the effective date of the termination may
be adjusted by the Agency. Any Member so terminated shall be treated as if it had voluntarily
withdrawn.

Upon termination from this Agreement, a Member shall not be entitled to payment or return of any
Assessment, Reassessment, contributions or monies contributed to the Agency or to the
distribution of any assets of the Agency.

ARTICLE 18
Effect of Withdrawal or Termination
The withdrawal of any Member from this Agreement shall not terminate the same for purposes of
continuing to comply with all conditions and requirements of the Agreement, and survives the
withdrawal or termination of any Member.

No Member by withdrawing or terminating from the Agreement shall be entitled to payment or
return of any Assessment, Reassessment, consideration of property paid, or donated by the
Member to the Agency, or to any distribution of assets.

The withdrawal or termination of any Member shall not cease its responsibility to contribute its
share or Assessment, Reassessment, or funds to any fund or Joint Self-Insurance program
created by the Agency until all Claims, or other unpaid liabilities, covering the period the Member
was Signatory hereto have been finally resolved and a determination of the final amount of
payments due by the Member or credits to the Member for the period of its membership has been
made by the Board of Directors. In connection with this determination, the Board may exercise
similar powers to those provided for in Article 17, Termination by Agency, of this Agreement.

The withdrawn or terminated Member shall be responsible for any applicable deductible that
would have been applied related to a claim the same as if the Member was still in good standing
with the Agency.

Any withdrawn or terminated Member may not be permitted to rejoin the Agency, or allowed to
submit an application to rejoin the Agency for a period of three (3) years after the effective date of
the Member’s withdrawal or termination without Board approval.

ARTICLE 19
Termination and Distribution

This Agreement may be terminated at any time by the written consent of three-fourths (75%) of
the Members, provided, however, that this Agreement and Agency shall continue to exist for the
purpose of paying all debts and liabilities, disposing of all Claims, distributing net assets, and
otherwise liquidating the affairs of the Agency. The Board of Directors is vested with all powers of
the Agency during such liquidation, including the power to require Members, including those who
were Members at the time the claim arose or at the time the loss was incurred, to pay their share
of any additional amount of Reassessment deemed necessary by the Board for final disposition

12



of all Claims, losses, and liabilities covered by this Agreement. Such additional Reassessment
shall be determined and thereafter adjusted, if necessary.

19.2  Upon termination of this Agreement, all assets of the Agency shall be distributed only among the
parties that are Members in good standing of the Agency on the date of termination of this
Agreement. The assets shall be distributed in accordance with and proportionate to their
Assessment, Reassessment and property contributions made during the term of this Agreement.
The Board shall determine such distribution within six (6) months after the last pending claim or
loss covered by this Agreement has been finally disposed of.

19.3 The Board is vested with all powers of the Agency for the purpose of liquidating and dissolving
the business affairs of the Agency. These powers shall include the power to require Members,
including those which were Members at the time the claim arose or at the time the loss was
incurred, to pay their share of any additional amount of assessment deemed necessary by the
Board for final disposition of all Claims and losses covered by this Agreement. A Member’s share
of such additional assessment shall be determined on the same basis as that provided for annual
assessments, and shall be treated as if it were the next year's annual assessment for that
Member.

ARTICLE 20
Bylaws, Policy, Procedures and Member Standards
The Board may adopt Agency Bylaws, policies, procedures, and Member Standards or other
documents that govern the day-to-day operations of the Agency. Each Member shall have access in
electronic or written format.

ARTICLE 21
Notices
Notices to Members hereunder shall be sufficient if mailed to the last address, or electronic mail,
provided to the Agency by the respective Member. Postal mail will be deemed received three (3) days
after mailing.

ARTICLE 22
Amendment
This Agreement may be amended at any time by the written approval of the majority of all
Members of the Agency. Amendments to the Agreement shall be adopted by ordinance or resolution of
the governing board or council of each Member, signed by an authorized representative of each
member, and a copy returned to the Agency

ARTICLE 23
Enforcement
The Agency is hereby granted the authority to enforce this Agreement. In the event action is
instituted to enforce any term of this Agreement or any term of the Bylaws against any City Member
which signed this Agreement, the substantially prevailing party in such dispute shall be entitled to its
costs and reasonable attorney’s fees.

ARTICLE 24
Prohibition Against Assignment
No Member may assign any right, claim, or interest it may have under this Agreement, except to
a successor entity following reorganization. No creditor, assignee, or third-party beneficiary of any
Member shall have any right, claim, or title to any part, share, interest, fund, assessment, or asset of the
Agency. Should any participating Member reorganize in accordance with the statutes of the State of
Washington, the successor in interest, or successors in interest, may be substituted as a Member upon

approval by the Board.
13



ARTICLE 25
Severability
In the event that any article, provision, clause, or other part of this Agreement should be held
invalid or unenforceable by a court of competent jurisdiction, such invalidity or unenforceability shall not
affect the validity or enforceability with respect to other articles, clauses applications, or occurrences, and
this Agreement is expressly declared to be severable.

ARTICLE 26
Agreement Complete
The foregoing constitutes the full and complete Agreement of the parties. There are no oral
understandings or agreements not set forth in writing herein.

ARTICLE 27
Conflicts
In the event of a conflict between this Agreement and the adopted Bylaws, policies, procedures,
or the Member Standards, this Agreement shall take precedence.”

Article 28
Supersession
This Agreement supersedes and replaces all prior Interlocal Agreements and amendments
thereto pertaining to the Agency.” :
Article 29
Signature in Counterparts
This Agreement may be executed in any number of Counterparts and each of such Counterparts
shall for all purposes constitute one Agreement, binding on all Members, notwithstanding that all
Members are not Signatories to the same Counterpart. All references herein to this Agreement are
deemed to refer to all such Counterparts.

Article 30
Section Headings
The section headings in this Agreement are inserted for convenience only and are not intended to
be used in the interpretation of the contents of the sections they identify and introduce.

14



Article 31
Governing Law
This Agreement shall be governed by and construed in accordance with the laws of the State of
Washington.

Article 32
Time
Time is of the essence in this Agreement and each and every provision hereof.

ARTICLE 33
Authorization of Signature
Each Member signing this Agreement has passed the required Ordinance or Resolution
authorizing and approving this Agreement, a copy of which Ordinance or Resolution is attached hereto.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement by authorized
officials thereof.

Association of Washington Cities (AWC)
Risk Management Service Agency (RMSA) (Member Name)

o [ e .

Peter King, AWC CEO

, Mayor

(Printed name)

Date 67/// ‘/{// 4 Date
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INTERLOCAL AGREEMENT:
OF THE ASSOCIATION OF WASHINGTON CITIES
RISK MANAGEMENT SERVICE AGENCY

PREAMBLE

State law authorizes the formation of pooling organizations to provide sueh ilnsurance, to reduce
the amount and frequency of the Members' losses, and to decrease the cost incurred by the Members in
the handling and litigation of claims. This Agreement provides for self-insurance pooling and/or the
economical purchase of grimary Insurance andforExcesstnsuranee coverage for alt Local Governmental
Entities. £This Aagreement is made and entered into in the State of Washington by and among the
Members organized and existing under the Constitution or laws of the State of Washington, hereinafter
collectively referred to as “Members”, and-individually-as“Member—which are parties signatory to this
Agreement. Said-Members-are-sometimesreferred-to-herein-as—Parties™

RECITALS

WHEREAS, Chapter. 48.62 RCW provides that two or more local governmental agencies may,
by Interlocal Agreement, provide insurance for any purpose by one or more of certain specified methods;

WHEREAS, the Association of Washington Cities, the sponsoring entity, of the Risk Management
Service Agency (“Agency”), would like to maintain the long-standing relationship that has been achieved
over the years because of the mutual goals of both entities, which is to support all cities and towns in
Washington State;

WHEREAS, the Association of Washington Cities as sponsor of the Agency desires to provide its
Members, as well as other Local Governmental Entities, the opportunity to jointly self-insure or pool their
primary risks to enhance their ability to control their insurance programs and coverages;

WHEREAS, each of the parties to this Agreement desires to join together with the other parties
for the purpose of pooling their self-insured losses and jointly purchasing excess insurance and
administrative services in connection with a j. Joint pretestion Self-Insurance program for said parties;
and

WHEREAS, it appears economically feasible and practical for the parties to this Agreement to do
SO;

NOW, THEREFORE, in consideration of all of the mutual benefits, covenants and agreements
contained herein the parties hereto agree as follows:

ARTICLE 1
Definitions
The following definitions shall apply to the provisions of this Agreement:

1.1___——“Administrative Agent,” shall mean the Association of Washington Cities that provides

third-party-administration{TRPA)-services-to-the-Agensy-_the contracted administrative services
for the Agency.




1.2 “Agency” shall mean the Association of Washington Cities Risk Management Service Agency
(RMSA).

1.3 XXX—“Agreement” shall mean the Interlocal Agreement, however amended, among and
between the Agency and the Member.

1.43 “Assessment’ shall mean the monieseys paid by the m_Members to the Agency.
1.54 “Association” shall mean the Association of Washington Cities.

1.65 “Board of Directors” or “Board” shall mean the governing body of the Risk Management
Service Agency (RMSA) as duly elected by the members of the Agency.

XXX1.7 —— “Bylaws” shall mean the document(s) that provides for the governance and
operation of the Agency. “Bylaws” mean the Bylaws adopted by the Board of Directors of the
Agency and all duly adopted amendments and revisions thereto, however amended.

wthin-the-Agenes 46 ctie as-developed-b he-Board-of Directors—mMeans a
demand for payment for damages against the Agency arising out of occurrences within the
Coverage Agreement; or policy benefit because of the occurrence of an event that includes, but is
not limited to, the destruction or damage of property or reputation, bodily injury: or death and
alleged civil rights violations.

1.9X XX “Coverage Agreement” shall mean the coverage document(s) established by the Board
of Directors and intended to address the.general claims operations of the Agency.

1.10Z “Excess insurance” shall mean that insurance purchased or other financing arrangements
made on behalf of the Agency to protect the funds of the Agency against catastrophes or against
an unusual frequency of losses during a single year.

1.118 “Fiscal Year” shall mean that period of 12 months, from January 1 to December 31, which is
established as the fiscal year of the Agency.

1.128 “Insurance” shall mean and include self-insurance through a funded program and/or commercial
insurance contract.

1.13X0% ——“Interlocal Agreement” means an Agreement established under the Interlocal
Cooperation Act defined in Cehapter 39.34 RCW which permits local governmental units to make
the most efficient use of their powers by enabling them to cooperate with other localities on a
basis of mutual advantage and therefore, to provide services and facilities in 2 manner and
pursuant to forms of governmental organization that will accord best with geographic, economic,
population, and other factors influencing the needs and development of local communities.

1.146 “Jein

1.14 XXX ——“Joint Self-Insurance Program” means two or more Local Government Entities which
have entered into a cooperative risk sharing Agreement subject to regulation under 48.62 RCW.

1.154 “Local Governmental Entity” shall mean every unit of local government, both general purpose
and special purpose, and shall include, but not be limited to, counties, cities, towns, port districts,
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public utility districts, water districts, sewer districts, fire protection districts, irrigation districts,
metropolitan municipal corporations, conservation districts, and other political subdivisions,
governmental subdivisions, municipal corporations, and quasi municipal corporations.

1.16XXX ——"Member” — shall mean any eligible entity which participates in the Agency, pays the
annual Assessment and is signatory to the Agency’s Interlocal Agreement.

1.17XX%%X ——"Member Standards” shall mean the required and& advisory standards were-adopted by
the Board of Directors in an effort to provide consistent administrative practices for members, with
the goal of reducing property and liability losses.

1.182 “Operating Committee” shall mean the standing advisory committee efthe-Agensey to the
Board.

1.19X XX ——“Reassessment” shall mean additional monieseys paid by the Members to the Joint Self-
Insurance Program if claims shall exceed assets.

1.20  “Risk Sharing” means a decision by the Members of a Joint Self Insurance Program to jointly
absorb certain or specific financial exposures to risks of loss through the creation of a formal program of
advance funding of actuarially determined anticipated losses; and/or joint purchase of Insurance or
reinsurance as a member of a Joint Self Insurance Program formed under Chapter 48.62 RCW.

1.2143 “Signatory” or “Signatories” shall mean those parties who sign this Agreement, including
execution by Scounterpart, thereby becoming a Member of the Agency bound by the terms of this

Agreement.
1.22X XX ——“Special Committee” = shall mean committees of the Agency created by the Board of
Directors.
ARTICLE 2
Purpeses Risk Sharing

2.1 This Agreement is entered into by the Members to provide for Joint sSelf-iitnsurance pooling
and/or the economical purchase of primary Insurance andfor-Excess-trsuranece coverage, risk
manaqement servrces and property and lrabllltv cla|ms admlnlstratlon fer—all—fer-ms—ef—kmeranee

Agreement is to reduce the amount and frequency of the Members' losses;; and to decrease the
cost incurred by the Members in the handling and litigation of claims. This purpose shall be
accomplished through the exercise of the powers of the Members jointly in the creation of a
separate public Agency, the Association of Washington Cities Risk Management Services
Agency, to direct and administer a Joint PretestionSelf-Insurance Program wherein the Members
will engage in certain activities, including but not limited to the following:

211 Pooltheirlosses-and-ClaimsRisk Sharing;

21.2 Jointly purchase of insurance which may include, but is not limited to EeExcess
tasuraneeand or reinsurance; and

213 Jointly purchase_of administrative and other services including:
2111 Claims adjusting;

21.1.2 Data processing;



21.1.3 Risk management consulting;
2114 Loss prevention;
2115 Legal; and
2116 Miscellaneous related services.
2.2 It is also the purpose of the Agreement to provide, to the extent permitted by law, for the inclusion
at a subsequent date of such additional Local Government Entities organized and existing under

the Constitution or laws of the State of Washington as may desire to become parties to this
Agreement and mMembers of the Agency, subject to approval by the Board of Directors.

2.3 HHs-alse-the-purpese-ef-t This Agreement to may but is not required to provide, to the extent
permitted by law, that the Agency may, at the discretion of its dBirectors, contract with non-
member Local Government Entities in the State of Washington.

Article 3
Agency Offices
3.1 Principal Executive Office
The principal executive office for the transaction of business of the Agency shall be located at
1076 Seuth Franklin_St. SE, Olympia, WA 98501. The Administrative Agent in cooperation with
the Board of Directors of the Agency shall have the authority to change the location of the
principal executive office from time to time.

3.2 Other Offices
Other business offices may be at any time be established by the Administrative Agent in
cooperation with the Board of Directors of the Agency at any place or places where the Agency is
qualified to do business.

ARTICLE 4
Parties to Agreement

Each party to this Agreement certifies that it intends to and does contract with all other parties
who are Signatories of this Agreement and, in addition, with such other parties as may later be added to
and Ssignatories of this Agreement pursuant to Article 14. Each party to this Agreement also certifies
that the deletion of any party from this Agreement, pursuant to Articles 16 and17, shall not affect this
Agreement nor such party's intent to contract as described above with the other parties to the Agreement
then remaining.

ARTICLE 5
Term of Agreement
This Agreement shall become effective on January 1, 20187, and shall be of unlimited duration,
but not less than one year, and will continue unless terminated as hereinafter provided in Article 19.

ARTICLE 6
Financial Obligations of Agency
Pursuant to Chapter. 48.62 RCW, of the State of Washington, the debts, liabilities, and
obligations of the Agency shall not constitute debts, liabilities, or obligations of any party Member to this
Agreement.



7.1

7.2

8.1

8.2

8.3

8.4

ARTICLE 7
Powers of the Agency
Agency shall have the powers provided for by law and is hereby authorized to do all acts
necessary for the exercise of said powers, including, but not limited to, any or all of the following:

711 Contract or otherwise provide for risk management, claims administration and loss
control prevention services;
7.1.2 Contract or otherwise provide legal counsel for the defense of Claims and/or other

legal services;
71.3 Consult with the Washington State Risk Manager and State Auditor;

71.4 Jointly purchase Insurance coverage in such form and amount as the organization's
participants may by contract agree;

7.1.5 Incur debts, liabilities, or obligations;

7.1.6 Acquire, receive, hold, or dispose of property, funds, services, and other forms of
assistance from persons, firms, corporations, and governmental entities;

717 Sue and be sued in its own name;
7.1.8 Hire employees and agents; and
71.9 Exercise all powers necessary and proper to carry out the terms and provisions of this

Agreement, or otherwise authorized by law.
Said powers shall be exercised to the terms hereof and in the manner provided by law.

ARTICLE 8
The Board of Directors and their Powers and Responsibilities
The Agency, its funds and service programs shall be administered by a Board of Directors.

Number of Directors
There shall be seven (7) Directors of the Agency, who shall be elected officials representing

members of the Agency.

Acceptance of Appointment by Directors
Each Director shall sign a document accepting their appointment as Director and agreeing to
abide by the terms and provisions of this trterlesal-Agreement and the Bylaws.

Powers and Responsibilities of the Board of Directors
The Board of Directors of the Agency shall have the following powers and functions:

8.4.1 The Board shall have the power to review, amend, modify, adopt, override, or reject
the Operating Committee’s recommendations.

8.4.2 The Board shall review, modify if necessary, and approve the annual operating budget
of the Agency.
8.4.3 The Board shall receive and review periodic accountings of all funds of the Agency.
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8.4.45

8.4.56

8.4.67

8.4.78

8.4.89

Annually the Board shall review, amend, adopt, or reject the Operating Committee’s
recommendation of the aAssessment, or Reassessment rate to be charged to the m
Members of the Agency.

The Board shall may review, modify if necessary, and approve the Jeint-Protection

Pregram-(JPP) Coverage Agreement, which-identifies-Agenecy-and-Member
coverages,- the Agency’s Bylaws—and-manuals policies and Member Standards.

The Board shall have the power to conduct all business on behalf of the Agency,
which the Agency may conduct under the provisions hereof and pursuant to law.

The Board shall determine and select all-necessary Insurance, ineluding-Excess
Insuranee; necessary to carry out the Joint Self-Insurance Pretection-Program of for

the Agency.

The Board shall have authority to contract for or develop various services for the
Agency, including, but not limited to, an aAdministrative aAgent, claims adjusting, loss
eentrelprevention, risk management consulting services, independent actuary
services, insurance brokerage services, independent claims auditing services, and

general legal counsel.

The Board shall have such other powers and functions as are provided for in this
Agreement, and the Bylaws, erthese which are necessary to implement the purposes
of this Agreement, including, but not limited to, the power to authorize contracts.

ARTICLE 9
Operating Committee

The Operating Committee shall consist of nine (9) representatives from Members entities
participating-in-the-Ageney. All members of the Operating Committee shall be appeirted non-elected
officials net-elected-efficials. It is the Board’s intent that the Operating eCommittee assists is advisory to
the Board and/or the Admlnlstratlve Agent w+th egardlng the operatlons of the Agency ane-tokeapthe

ARTICLE 10

Coverage

10.1 The type and limits of the Insurance coverage provided for Members by the Agency shall be
established by the Board of Directors.

10.2 The Board may arrange approve purchase of a-group-peliey additional types or limits of coverage
for Members interested in obtaining additional types or limits of coverage at additional cost to
those patticipating ef-otherMembers. Such additional cost may include an administrative fee for
the Agency's services.

10.3 The Board may arrange for the purchase of any other Insurance or services deemed necessary
to protect the Agency or funds held by the Agency against catastrophe.

ARTICLE 11
Bond Requirements

The Board may require that the Administrative Agent authorized to disburse funds of the Agency,
provide a fidelity bond in the amount as set by the Board, and provide that such bond be paid by the

Agency.



ARTICLE 12
Responsibility of the Agency
424 The Agency shall perform the following functions in discharging its responsibilities under this
Agreement:

12.442 Provide Insurance coverage as deemed necessary, including but not limited to a self-insurance
fund and commercial insurance, as well as excess coverage or reinsurance, and other insurance;
sSuch insurance, to be arranged by negotiation or bid, and/or purchase, as necessary;

12.223 Assist each Member's designated risk manager with the implementation of the risk management
functions within the Member entity;

12.334 Provide loss prevention; safety;—and consulting services to Members as required;

12.45 Provide Claims adjusting and subrogation services for Claims covered by the Agency's Jeirt

ProtectionProgram;Coverage Agreement;

12.556 Provide loss analysis by the use of statistical studies, data processing, and record and file-
keeping services, to identify high exposure operations and to evaluate proper levels of self-
retention and deductibles;

12.86% Assist Members, as requested, with review of their contracts to determine sufficiency of indemnity
and linsurance provisions;

12.778 Conduct risk management audits to review the participation of each Member in the program. The
audit shall be performed by appointed Agency staff or, at the discretion of the aAdministrative
aAgencyt, and/or an independent auditor may be retained by contract to conduct the audits;

12.888 Provide for the defense of any civil action or proceeding brought against any officer, employee,
Board member, or other agent of the Agency, in their official or individual capacity or both, on
account of an act or omission within the scope of their agency as an agent of the Agency;

12.8940 Abide by the rules and regulations as stated or hereinafter amended of RCW Chapter
48.62 and WAC 82-60; 200-100; and

1246104 The Agency shall have such other responsibilities as deemed necessary by the Board of
Directors in order to carry out the purposes of the Agreement.

ARTICLE 13
Responsibilities of Members
434 Members shall have the following responsibilities:

13.412 All Agerey-mMembers must maintain membership in the Association of Washington Cities.

13.223 Each mMember shall appoint an employee of the member entity to be responsible for the risk
management function within that member entity and to serve as a liaison between the Member

and the Agency-aste-risk-management:

13.334 Each Member shall implement a risk management policy which shallewld include maintainan
astive-safety-officerandlorsommiticeand shallconsiderallimplementingeompleting loss
prevention recommendations, and complying with the Member Standards-efthe-Ageney.

10



SERERng meludl_ma butRotlimited Ee thel de.el Ieplne‘ “tsa;.'d implementation-of-a-loss-controttisk
13.45 Each Member shall be responsible for payment of any Member-elected deductible, and/or
appropriate deductible associated with the Member Standards.

13.5656 Each Member shall promptly pay its aAssessment, Reassessment, and any readjusted amount
promptly to the Agency when due. After withdrawal or termination, each Member shall pay
promptly to the Agency its share of any additioral Reassessment and accrued interest at a rate
determined by the Board, when and if required of it by the Board.

13.667 Each Member shall provide the Agency with such other information or assistance as may be

necessary for the Agency to carry out the Jeint-Protestion-Program-under provisions of this
Agreement.

13.%78 Each Member shall in any and all ways cooperate with and assist the Agency, and any insurer of
the Agency, in all matters relating to this Agreement and covered losses, and will comply with all
Bylaws, rules;-and-regulations policies, procedures and Member Standards as adopted or

amended by the Board of Directors.

AII members shall cooperate wuth the Agency and assist with any |nvest|qat|ons settlement
discussions, defense or prosecution of suits, and cooperate and assist the Aagency in enforcing
any right of contribution, indemnity, or subrogation in which the Agency may have an interest by
virtue of a payment made pursuant to the Bylaws, this Aagreement, or the Coverage Agreement.
Members shall also assist the Agency and attend hearings and trials as well as secureing and
giveing evidence and obtainirg the attendance of witnesses. Further, the members shall undertake
appropriate due diligence and concur in exercising all things reasonably practicable to avoid or
diminish any loss.of or damage to the property insured under this agreement.

ARTICLE 14
New Members
14.1  Additional Members shall be permitted to become Signatories to this Agreement—and-te-the-Joint
Protection-Program. All potential members to the Agency must be members of the Association of
Washington Cities or become members prior to acceptance into the Agency. The Diresters
Agency shall allow entry into the program of new members approved by the Board of Directors at
such time during the year as the Board deems appropriate.

11



14.2

15.1

15.42

16.1

16.1.1

16.2

16.3

Members entering under this Article may be required to pay their share of expenses as
determined by the Board, including those necessary to analyze their loss data and determine
their aAssessment.

ARTICLE 15
Defense of Agents
For purposes of this article, “agent” means any person who is or was: a dBirector, an Operating
Committee member, a Special Committee member, an officer, or an agent acting on behalf of the
Agency or Administrative Agent.

The Agency shall provide for the defense of any agents and paying of any valid judgments and
claims brought against any such agent arising from their actions or conduct in their official or
individual capacity or both, on account of an act or omission within the scope of their
responsibility; provided, however, this section shall not apply to those occurrences covered by an
Agency policy of liability insurance or if the claim or judgment results from the intentional
misconduct of said agent.

ARTICLE 16

Withdrawal
A Member signing this Agreement may not withdraw as a party to this Agreement and as a
Member of the Agency for a one-year period commencing on the date said Member signs the
Agreement.

After the initial one-year non-cancellable commitment provided pursuant to this Agreement, a
Member may withdraw only at the end of the Agency’sany Fiscal Year, provided itthe Member
has given the Agency a minimum of 12-month written notice of its intent to withdraw from this
Agency.

A Member shall be entitled to withdraw from the Agency where itthe Member -presents to the
Board of Directors evidence demonstrating a material breach of contract by the Agency as
regards its obligations to the Member. The Member shall be allowed to withdraw from the agency
within ninety (90) days of any finding by the Board of Directors that a material breach of contract
by the Agency has occurred. The withdrawal of any Member under the conditions identified here
shall not however free it from any and all requirements made of any withdrawing Member.

No Member withdrawing from the Aagency shall be entitled to payment or return of any

171

Assessment, Reassessment, contributions or monies contributed to the Agency or to the

dlstnbutlon of anv assets of the Aqencv Ne—member—siw“—beea&ﬂed—te—a{w—pavmem—er—mtum—ef

ARTICLE 17

Termination by Agency
The Agency shall have the right to terminate any Member’s participation in the Jeirt-Protestion
PregramAgreement -upon a motion approved by_a three-quarters{#6%)-vote of 66% or more of
the entire Board of Directors. The-Board-of Directors may, pPrior to taking action on such a
motion, the Board may, but is not required to, request that the Operating Committee review and
make recommendations to the Board on any allegation giving rise to the request to terminate,
including but not limited to failure to: comply with a written condition, disregard of safety-er risk
management recommendations or Member sStandards, noncompliance with any provision of this
interlocal-Agreement, and/or the Bylaws of the Agency.

12



17.2  Any Member so eaneelled terminated from the Agency, shall be given at least one hundred eighty
(180) days notice prior to the effective date of the sanrcellatiortermination. Any Member so
caneelledterminated shall have a period of up to six (6) months coverage under the terms of this
Agreement, or may affect alternate insurance or self-insurance arrangements if it so desires.
Upon written receipt of confirmation from the terminating Member that the terminating Member
has in force valid insurance or membership in another risk sharing pool, the effective date of the
termination may be adjusted by the Agency. Any Member so eancelledterminated shall be treated
as if it had voluntarily withdrawn.

17.3 _ Upon termination from this Agreement, a ae-Member shall not be terminatedfrom-the-agency
shallbe-entitled to payment or return of any Assessment, Reassessment, contributions or monies
contributed to the Agency or to the distribution of any assets of the Agency.

ARTICLE 18
Effect of Withdrawal or Termination
18.1  The withdrawal of any Member from this Agreement shall not terminate the same_for purposes of

continuing to comply with all conditions and requirements of the Aagreement, and survives the
withdrawal or termination of any Member.-

18.2 No Member by withdrawing or terminating from the Aareement shall be entitled to payment or
return of any a Assessment, Reassessment, consideration of property paid, or donated by the
Member to the Agency, or to any distribution of assets.

18.3 The withdrawal or termination of any Member shall not terminate cease its responsibility to
contribute its share or a-Assessment, Reasessment, -or funds to any fund or Joint Self-Insurance
program created by the Agency until all Claims, or other unpaid liabilities, covering the period the
Member was Signatory hereto have been finally resolved and a determination of the final amount
of payments due by the Member or credits to the Member for the period of its membership has
been made by the Board of Directors. In connection with this determination, the Board may
exercise similar powers to those provided for in Article 17, Termination by Agency, of this
Agreement.

18.4 The withdrawn or terminated Member shall be responsible for any applicable deductible that
would have been applied related to a claim the same as if the Member was still in good standing
with the Agency.

18.45 Any withdrawirgn -or terminated Member may shal-not be permitted to rejoin the Agency, or
allowed to submit an application to rejoin the Agency for a period of three (3) years_after the
effective date iof the Member's withdrawal or termination without Board approval.

ARTICLE 19
Termination and Distribution
19.1  This Agreement may be terminated at any time by the written consent of three-fourths (75%) of
the Members, provided, however, that this Agreement and Agency shall continue to exist for the
purpose of paying all debts and liabilities, disposing of all Claims, distributing net assets, and
otherwise winding-up-and liquidating the affairs of the Agency. The Board of Directors is vested
with all powers of the Agency during such winding-tup-and liquidation, including the power to

require Members, including those whichwho were -are Members at the time the claim arose or at
13



the time the loss was incurred, to pay their share of any additional amount of Reassessment
deemed necessary by the Board for final disposition of all Claims, losses, and liabilities covered
by this Agreement. Such additional Reassessment shall be determined and thereafter adjusted, if
necessary.

19.2  Upon termination of this Agreement, all assets of the AgreementAgency shall be distributed only
among the parties that are Members in good standing of the Jeint-Protection-ProgramAgency on
the date of termination of this Agreement.; The assets shall be distributed in accordance with and
proportionate to their eash-paymentsAssessment, Reassessment -and property contributions
made during the term of this Agreement. The Board shall determine such distribution within six
(6) months after the last pending claim or loss covered by this Agreement has been finally
disposed of.

19.3 The Board is vested with all powers of the Agency for the purpose of windirg-up liquidating and
dissolving the business affairs of the Agency. These powers shall include the power to require
Members, including those which were Members at the time the claim arose or at the time the loss
was incurred, to pay their share of any additional amount of assessment deemed necessary by
the Board for final disposition of all Claims and losses covered by this Agreement. A Member's
share of such additional assessment shall be determined on the same basis as that provided for
annual assessments, and shall be treated as if it were the next year's annual assessment for that
Member.

ARTICLE 20
Bylaws and-ManualPolicy, Procedures and Member Standards

The Board has developed may adopt Agency Bylaws, ard-a policyies, -and procedures, manual
and Member Standards or other documents that governs the day-to-day operations of the Agency. Each

Member shaII have access |n electronlc or written format -eieetremea4hf—er—m—wF+tteﬂ-fe+:mait—Eaeh—MembeqE

ARTICLE 21
Notices
Notices to Members hereunder shall be sufficient if mailed to the last address, or electronic mail,
provided to the Agency by the respective Member postal mail will be deemed received three (3) days
after mailing.

ARTICLE 22
Amendment
This Agreement may be amended at any time by the written approval of the maijority three-
gquarters{#6%y-of all Members of the Agency. Amendments to the Agreement shall be adopted by
ordinance or resolution of the governing board or council of each Member, signed by an authorized
representative of each member, and a eerified-copy returned to the Agency

ARTICLE 23
Enforcement
The Agency is hereby granted the authority to enforce this Agreement. In the event action is
instituted to enforce any term of this Agreement or any term of the Bylaws against any City Member
which signed this Agreement, the substantially prevailing party in such dispute shall be entitled to its
costs and reasonable attorney’s fees.

14



ARTICLE 24
Prohibition Against Assignment

No Member may assign any right, claim, or interest it may have under this Agreement, except to
a successor entity following reorganization. No creditor, assignee, or third-party beneficiary of any
Member shall have any right, claim, or title to any part, share, interest, fund, assessment, or asset of the
Agency. Should any participating Member reorganize in accordance with the statutes of the State of
Washington, the successor in interest, or successors in interest, may be substituted as a Member upon
approval by the Board.

ARTICLE 25
Severability
In the event that any article, provision, clause, or other part of this Agreement should be held
invalid or unenforceable by a court of competent jurisdiction, such invalidity or unenforceability shall not
affect the validity or enforceability with respect to other articles, clauses applications, or occurrences, and
this Agreement is expressly declared to be severable.

ARTICLE 26
Agreement Complete
The foregoing constitutes the full and complete Agreement of the parties. There are no oral
understandings or agreements not set forth in writing herein.

ARTICLE 27
Conflicts
In the event of a conflict between this Agreement and the adopted Bylaws, policies,-er
procedures, or the Member Standards, this Agreement shall take precedence.”

Article 28
Supersession
This Aagreement supersedes and replaces all prior linterlocal Agreements and amendments
thereto pertaining to the Agency.”

Article 29
Signature in Counterparts
This Agreement may be executed in any humber of Counterparts and each of such Counterparts
shall for all purposes constitute one Agreement, binding on all Members, notwithstanding that all
Members are not Signatories to the same Counterpart. All references herein to this Agreement are
deemed to refer to all such Counterparts.

Article 30
Section Headings
The section headings in this Aagreement are inserted for convenience only and are not intended
to be used in the interpretation of the contents of the sections they identify and introduce.”

Article 31
Governing Law
This Aagreement shall be governed by and construed in accordance with the laws of the State of

Washington.=

Article 32
Time
Time is of the essence in this Aagreement and each and every provision hereof.
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ARTICLE 332838
Authorization of Signature
Each Member signing this Agreement has passed the required Ordinance or Resolution
authorizing and approving this Agreement, a certified copy of which Ordinance or Resolution is attached
hereto.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement by authorized
officials thereof.

Association of Washington Cities (AWC)
Risk Management Service Agency (RMSA) (Member Name)

By By

, Mayor

(Printed name)

Date Date

16



CITY COUNCIL City of Black Diamond

Post Office Box 599
AGENDA BILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: November 3, 2016 AB16-066
Mayor Carol Benson

A resolution on contracting procedures City Administrator

and policies City Attorney David Linehan

City Clerk — Brenda L. Martinez

Com Dev/Nat Res — Andy Williamson

Finance — May Miller

MDRT/Ec Dev — Andy Williamson

Cost Impact (see also Fiscal Note): $ Police — Chief Kiblinger
Fund Source: -- Public Works — Seth Boettcher
Timeline: Court — Stephanie Metcalf
Councilmember Morgan X

Agenda Placement: [_| Mayor [X] Two Councilmembers [ | Committee Chair [_] City Administrator

Attachments: Proposed Resolution; email

SUMMARY STATEMENT:

Councilmembers Morgan and Weber have placed this item on the agenda for first reading.

FISCAL NOTE (Finance Department):

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

November 3, 2016




RESOLUTION NO 16-

A RESOLUTION OF THE CITY OF THE CITY COUNCIL OF
THE CITY OF BLACK DIAMOND, KING COUNTY,
WASHINGTON ON CONTRACTING PROCEDURES AND
POLICIES

WHEREAS RCW 35A.11.020 gives the city’s contracting authority to the Council, “by and through its
legislative body, such municipality may contract and be contracted with;”; and

WHEREAS State law imposes certain restrictions on the City’s contracting authority which includes
bidding requirements, etc., such as that in RCW 39.80; and

WHEREAS The State Auditor has promulgated advisories regarding contracting procedures; and

WHEREAS The City has not fully adopted Financial and Contracting policies as required by RCW42.24;
and

WHEREAS The City Council is considering a Resolution Requiring Council Pre-Approval Before Payment
of all Claims and Expedited Compliance with RCW 42.24 and BDMC 3.23. This Resolution requests that
the Mayor furnish the Council with draft financial and contracting policies. This Resolution has been
unable to receive legal review because the mayor has obstructed the City Council-approved contract for
a City Attorney, and it is incorrect to characterized existing city Ordinances as fulfilling this requirement;
and

WHEREAS The BDMC authorizes the Mayor to sign contracts without Council approval as a way to
facilitate the business of the city, but this authority is limited in many ways such as certain types of
contracts must be advertised and approved by the Council regardless of amount; a contract up to $7500
must have the approval of a Finance Committee member; a contract of up to $15,000 must match a line
item in the approved budget; and

WHEREAS Generally accepted accounting procedures suggest that serial contracts are not appropriate;
and

WHEREAS Serial contracts are subject to abuse by avoiding bidding processes, enabling favoritism, and
circumventing legislative oversight; and

WHEREAS The Council interprets the Black Diamond Municipal Code to authorize the Mayor to sign
only one contract per vendor or service to perform the same general service per year; and

WHEREAS The Mayor has signed serial contracts this year; and

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND, WASHINGTON, DOES
RESOLVE AS FOLLOWS:

Section 1. It is the policy of the City of Black Diamond to seek competitive bids for all contracts
wherever possible.



Section 2. It is the policy of the City of Black Diamond to comply with all applicable law and policies
regarding Office of Minority and Women's Business Enterprises (OMWABE) goals and accounting
standards.

Section 3. Itis the policy of the City of Black Diamond that all requests for proposals are subject to
Council approval to ensure that proposals and final contracts reflect legislative intent and are processed

in a timely and efficient manner.

Section 4. It is the policy of the City of Black Diamond to incorporate quality control, monitoring, and
reporting to the public provisions in all contracts where appropriate.

Section 5. It is the policy of the City of Black Diamond to provide for closing reports and
documentation of products delivered in all contracts where appropriate.

Section 6. The Mayor is requested to properly administer these contracting policies.

Section 7. The Mayor is not authorized to circumvent the BDMC by issuing serial contracts. Any
contracts that are approved in this manner will be subject to disapproval by the Council.

Section 8. The Mayor is requested to notify the Council prior to the approval of any additional
contracts under her signature authority.

Section 9. The Council may not approve vouchers for contracts that are do not comply with these
policies.

Section 10. Contractors and vendors are hereby notified that contracts that are signed by the Mayor in
violation of these policies may not be valid contracts.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND, WASHINGTON,

AT A REGULAR MEETING THEREOF, THIS DAY OF , 2016.
CITY OF BLACK DIAMOND:
Mayor

ATTEST:

City Clerk



Brenda Martinez

From:

Sent:

To:

Cc:

Subject:
Attachments:

Hello Brenda,

Erika Morgan

Tuesday, October 25, 2016 5:47 PM
Brenda Martinez

Carol Benson; Brian Weber
Resolution on contracting for Nov.3
ResContractPolicies.pdf

Please include the attached resolution for first reading Novenber 3.

Thank you,
Erika Morgan
BDCC pos #2



