City Update

For weeks ending: February 14 and February 21

City Council

Mayor & City Administrator

Position 1: Deady

Feb 13: attended Finance Committee mtg.

Feb 19: attended Sound Cities Association networking
dinner

Position 2: Morgan — No Report

Position 3: Edelman

Feb 19 : attended meeting with City Administrator to
discuss Council Retreat

Feb 19: attended meeting with City Administrator and
City Attorney re: changes to Council Rules

Feb 19: attended Sound Cities Association networking
dinner

Position 4: Benson

Feb 12: attended Public Issues Committee mtg.

Feb 13: attended Finance Committee mtg.

Feb 18: attended South County Area Transportation
mtg

Feb 19: attended Maple Valley-Black Diamond
Chamber of Commerce luncheon; meeting with City
Administrator and City Attorney re: changes to Council
Rules; attended Sound Cities Association networking
dinner

Feb 20: attended Public Works Committee mtg

Position 5: Taylor — No Report

Mayor’s Activities
Feb. 12: attended swearing in ceremony for Officer Megan Ross.

Feb. 12: attended swearing in ceremony for Officer Megan
Ross.Feb. 13: attended meeting with MAKERS (consultant)
Feb. 19: attended Sound Cities Association networking dinner

City Administrator’s Activities

Feb. 12: lunch with Chief Smith, Mountain View Fire and Safety;
attended swearing in ceremony for Officer Megan Ross

Feb. 12: attended swearing in ceremony for Officer Megan Ross.

Feb. 13: Attended meeting with MAKERS (consultant)
Feb. 19: Attended Maple Valley-Black Diamond Chamber of
Commerce luncheon

Council Commissions, Boards & Committees

Budget, Finance and Administration Committee. Meeting date: Next meeting: February 27, 2014. Meeting time: 10:00 AM.

Staff support: May Miller. Meets twice a month, on Thursdays, a week before Council meetings at 10:00 AM)

Stacey Welsh.

Nix.(Meets the third Thursday of the month.)

Boettcher. (Meets quarterly.)

Planning and Community Service Committee. No meeting. (Meets the first Wednesday of the month.). Staff support:
Cemetery and Parks Committee. Meeting date: February 20, 2014. Meeting time: 10:00 AM. Staff support: Aaron
Cemetery Board. Meeting date: February 20, 2014. Meeting Time: 3:30 PM. Staff support: Aaron Nix and Seth

Public Works Committee. Meeting date: March 7_, 2014. Meeting time: Noon to 1:00 PM _. Staff support: Seth Boettcher.
Public Safety Committee. No meeting. . Staff support: Chief Kiblinger. (Meets the second Friday of every month.)

Community Development Activities

e Performed 8 inspections

e Received applications for: 1 plumbing permit, 2 right-of-way permits, 1 new single family permit, 1 tree removal permit, 1

mechanical permit, and 1 SEPA Checklist (Abrams Road Project)

e Issued 1 plumbing permit,
e Completed 3 permit reviews

e Issued annual Invitation to submit request for Comprehensive Plan amendments for 2014.( Further information is
available at Community Development or on the City website.)

Planning Commission:
e Meeting held February 11, 2014.

2014 2013

Pre-application Conferences Held 0 7
Preliminary Plats Approved 0 0

(Number of Residential Lots) - -
Multi-family units approved 0 0
New Single Family Residential Permits Issued 0 8
New Commercial Square Footage Approved 0 0
Tenant Improvement Permits Issued 0 3
Sign Permits Issued 0 2
Public Hearings Held 0 1




Status of Active Capital Improvement Projects

Springs Project: Reviewed draft of the Springs Alternatives Analysis, returned comments and questions for
editing. Next steps are to review the report with the WSFFA partners and the PW Committee.

Old Lawson Pump Station: Pump and equipment package has been delivered and the electrical contract is being
routed for signatures. City crew will begin work in early March.

Abrams Guard Rail: The design and bid documents are 90%. The State Environmental Protection Act checklist
was submitted 2/12/14. The timing of the project will be discussed further at the Public Works Committee of the
Council.

% Mil Tank Painting:  Council approved a contract with RH2 on February 6", 2014.

Old Sewer Lagoon Decommissioning:  Staff to develop a site reclamation plan in-house and submit to the
Department of Ecology by the end of March.

Reflective Sign Installation: Installation at 95%. Punch list complete.

Downtown Water Main Project:  Grant received. Next step is to collect and submit project data to King County
Community Development.

Roberts Drive Reconstruction at Rock Creek Bridge:  General information discussed at 2/10/14 Public Works
committee meeting. Contract negotiations in progress with Parametrix.

Lawson Street Sidewalk Project: A proposed design contract with Parametrix will be presented to Council on
February 6th.

SR 169/ North Commercial Storm Pond (D2): Contract with Parametrix approved by Council on February 6th,
2014. Contract execution in process. Separate contract to be executed for City trail project, whose boundaries
overlap with this project (Ginder Creek trail project).

Morganville Sewer Pump Station Reconstruction: New pumps are on order.
Water System Maintenance: Staff repaired electrical problems with the chlorine system.

Janitorial Services: The Public Works staff is preparing bid documents to solicit bids for janitorial services for City
Hall, Public Works, Community Development, the Police and Council Chambers.

Ginder Creek Trail (P2): A contract will be proposed for wetland flagging and functional assessment study. The
ordinary high water mark for Ginder Creek will also be established and flagged. A scope of work for these services
has been written and sent to three (3) qualified firms for a response by March 7th. The contract is expected to be
under $7,500.

General Administrative Activities

e Petlicenses issued: 2; 9year-to-date; website updates 10;52 year-to-date; passports processed 45; 145year-to-
date. Business licenses issued: 23; 305 year-to-date.

e Received submittals from five law firms (four already received in December, 2013) for city attorney services; a total of
nine responses were received.

e  Other: Anti-harassment training for city staff has been scheduled for March 4, and March 18, through Cities Insurance
Association of Washington.

Events on the Horizon

e See City calendar at http://www.ci.blackdiamond.wa.us/calendar.html

e See Maple Valley Black Diamond Chamber of Commerce calendar at
http://www.maplevalleychamber.org/schedule/calendar/maple-valley-featured-events

e See Black Diamond Historical Society calendar at http://www.blackdiamondmuseum.org/calendar.htm

e  See Black Diamond Community Center calendar at http://www.blackdiamondcc.org/community/community.html

Adopted Council 2014 Priorities
W2 — Reservoir Painting & Maintenance
10-year plan for asbestos pipe replacement
D2 — North Commercial & State Route 169 Stormwater Pond Design
P2 — Ginder Creek Trail Restoration
F1 & F2 — Fire Engine Replacement
T6 — Rock Creek Bridge
L3 — Police Radio Replacement
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AMENDED AGENDA

CITY OF BLACK DIAMOND

March 6, 2014 Meeting Agenda - Amended
25510 Lawson St., Black Diamond, Washington

7:00 P.M. - CALL TO ORDER, FLAG SALUTE, ROLL CALL
PRESENTATION: By BergerAbam regarding 2015 Comprehensive Plan Update (see agenda item 7)

PUBLIC COMMENTS: Persons wishing to address the City Council regarding items of new business are encouraged to do so at this time.
When recognized by the Mayor, please come to the podium and clearly state your name and address. Please limit your comments to 3 minutes. If
you desire a formal agenda placement, please contact the City Clerk at 360-886-5700. Thank you for attending.

PUBLIC HEARINGS:

1) AB14-027 — Regarding Extending Moratorium Prohibiting the Ms. Welsh
Establishment, Location, Operation, Licensing, Maintenance, or
Continuation of any Medical Cannabis Collective Garden or any Medical
Marijuana Dispensary

2) AB14-028 — Regarding Extending Moratorium Prohibiting the Ms. Welsh
Acceptance or Processing of Applications, or Issuance of Permits
and Approvals, and Uses or Activities Associated with Production,
Processing, and Retailing of Marijuana and Marijuana-Infused Products

UNFINISHED BUSINESS:

3) AB14-025A — Resolution Confirming the Mayor’s Appointments to the Planning Commission

Mayor Gordon
NEW BUSINESS:
4) AB14-029 - Resolution to appoint Carol Morris as City Attorney and City Council
confirmation of appointment Mayor Gordon
5) AB14-030 - Resolution authorizing the Mayor to execute a professional services
agreement with Morris Law, P.C Mayor Gordon
6) AB14-031 — Consideration of Resolution Adopting General Government Facilities Mitigation
Fee Plan Ms. Todd
7) AB14-032 - Resolution Authorizing Contract with BergerABAM for 2015 Comprehensive
Plan Update Ms. Todd
8) AB14-033 - Ordinance Amending BDMC Regarding Regular Work Session for Second
Thursday of the Month Ms. Todd
12) AB14-034 — Resolution Opposing a Ballot Measure by King County to Assess a $60- Vehicle Tab
Fee and a 0.1% Sales and Use Tax on King County Residents Ms. Todd

Americans with Disabilities Act — Reasonable Accommodations Provided Upon Request (360-886-5700)



DEPARTMENT REPORTS:
Administration:

Council retreat planning

July 3, 2014 Council meeting

Implementing one or more annual Council recess
Update: the Reserve at Woodlands

Cow>

MAYOR’S REPORT:

COUNCIL REPORTS:

A. Council Standing Committees
e Budget, Finance, Administration Committee — Councilmember Benson, Chair
¢ Planning and Community Service Committee — Councilmember Edelman, Chair
e Public Safety Committee — Councilmember Taylor, Chair
e Cemetery and Parks Committee — Councilmember Deady, Chair
e Public Works Committee — Councilmember Taylor, Chair

B. Regional Committees

o Public Issues Committee (PIC) — Councilmember Edelman

e  Growth Management Planning Council (GMPC) — Councilmember Deady

o Water Resource Inventory Area Committee (WRIA 9) — Councilmember Morgan

e South County Area Transportation Board SCATBd) — Councilmember Benson

e South East Area Transportation Solutions (SEATS) Coalition — Councilmember Benson
e Mental lliness and Drug Dependency Oversight Committee — Councilmember Benson

ATTORNEY REPORT:
PUBLIC COMMENTS:
CONSENT AGENDA:

9) Claim Checks — March 6, 2014, No. 40640 through No. 40687 (voids 40558; 40642; 40645-40650) in the amount of

$84,933.56

10) Payroll Checks — January 31, 2014 No0.18235 through No. 18263 and ACH Pay in the amount of $355,636.28

11) Minutes — Special Council Meeting of January 9, 2014, Town Hall Meetings of January 9, 2014 and February 13,
2014 and Council Meeting of February 20, 2014

EXECUTIVE SESSION:

ADJOURNMENT:

Americans with Disabilities Act — Reasonable Accommodations Provided Upon Request (360-886-5700)
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CITY COUNCIL City of Black Diamond

AGENDA BILL Post Office Box 599
TR Black Diamond, WA 98010
ITEM INFORMATION
SUBJECT: | Agenda Date: March 6, 2014 AB14-027
PUBLIC HEARING — Mayor Dave Gordon
AB14-027, City Administrator Christy Todd
Imposing a moratorium upon collective City Attorney P. Stephen DiJulio X
gardens and dispensaries City Clerk — Brenda L. Martinez
Community Development — Stacey X
Welsh

Finance — May Miller

Economic Development — Andy

Williamson
Cost Impact (see also Fiscal Note): N/A Parks/Natural Resources — Aaron Nix
Fund Source: N/A Police — Chief Kiblinger
Timeline: Public Works — Seth Boettcher
Court Administrator — Stephanie
Metcalf

Agenda Placement: || Mayor [ ] Two Councilmembers [ | Committee Chair [X] City Administrator

Attachments: Public Hearing Notice, Ordinance No. 13-1011, Attorney General Opinion, RCW
35A.63.220

SUMMARY STATEMENT:

On October 3, 2013, the Council adopted Ordinance No. 13-1011, establishing a six-month
moratorium upon the establishment, location, operation, licensing, maintenance or continuation
of medical cannabis collective gardens or dispensaries. The Council can consider extending the
moratorium for one year with a work plan, as required by law to enact a one-year moratorium.

The City requires time to conduct appropriate research to understand the impacts and potential
liabilities under federal law, and to determine an appropriate regulatory framework for any
cannabis-related uses that may be authorized pursuant to chapter 69.51A RCW. Initiative
Measure No. 502, establishing a regulatory framework for recreational marijuana, provides no
guidance for the regulation of medical cannabis.

Medical cannabis is largely a cash business, which increases the potential risk for crime. During
the one-year moratorium, staff must consider public health and safety issues, especially in light
of the February 17, 2014 shooting in Renton where a cannabis supplier killed a medical cannabis
dispensary operator. On February 14, 2014, a medical cannabis vendor was robbed at gunpoint
when meeting with a potential client. There have been numerous other violent crimes in
Washington state related to cannabis. On the other hand, the State of Washington voters have
authorized and made legal under State law, the use of medical marijuana under certain
conditions. The State Legislature is currently considering bills that would allow cities to share in
the revenues from Initiative 502 regarding recreational marijuana retail sales, in addition to the
manufacture (growing) of marijuana.




In addition, and without limitation, staff should also analyze the impacts of allowing medical
marijuana uses and facilities in residential, retail and commercial zones, as well as impacts
arising from the proximity of these uses and facilities to schools, daycares, parks, religious and
cultural facilities, jails and courthouses.

The purpose of the public hearing is to consider an extension of the moratorium prohibiting the
establishment, location, operation, licensing, maintenance, or continuation of any medical
cannabis collective garden or any medical marijuana dispensary. The extension proposed by City
staff is for one year, with a work plan. The work plan, to be developed and presented on March
20, 2014, will allow City staff, the Planning Commission, and the City Council the necessary
time to consider changes to State law from the 2014 legislative session, and to move any
proposed zoning and development code changes through established governmental processes.
This moratorium is authorized pursuant to RCW 35A.63.220 and RCW 36.70A.390.

FISCAL NOTE (Finance Department):
None

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION: n/a

RECOMMENDED ACTION: Conduct the public hearing relating to a one year
moratorium, with a work plan within the City of Black Diamond upon the
establishment, location, operation, licensing, maintenance or continuation of
medical cannabis collective gardens or dispensaries.

Following the public hearing, the Council will consider the moratorium and
direct staff accordingly.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

March 6, 2014




Please publish in the next two (2) consecutive editions of the Voice of the Valley

CITY OF BLACK DIAMOND
NOTICE OF (2) PUBLIC HEARINGS

Notice is hereby given that the Black Diamond City Council will be conducting two
public hearings on Ordinance Nos. 13-1011 and 13-1012 (October 3, 2013): 1)
regarding a proposed ordinance to extend a moratorium prohibiting the
establishment, location, operation, licensing, maintenance, or continuation of any
medical cannabis collective garden or any medical marijuana dispensary; and, 2)
regarding a proposed ordinance to extend a moratorium prohibiting the acceptance
or processing of applications, or issuance of permits and approvals, and uses or
activities associated with production, processing, and retailing of cannabis
(marijuana) and marijuana-infused products. The hearings are scheduled for
Thursday, March 6, 2014 at 7:00 p.m. at the Black Diamond City Council Chambers,
25510 Lawson Street, Black Diamond, WA. The purpose of the hearing is to hear
public testimony on the proposed moratoriums. Written comments may be
submitted to the Clerk’s office at 24301 Roberts Drive, PO Box 599, Black Diamond,
WA, 98010 no later than 5:00 p.m. on March 6, 2014; otherwise, comments must be
submitted at the hearings. Information is also available on the City’s website
www.ci.blackdiamond.wa.us under “Public Notices.” For further information please
contact Stacey Welsh, Community Development Director at 360-886-5700.

Dated this 21st day of February, 2014
Brenda L. Martinez, CMC
City Clerk



CITY OF BLACK DIAMOND

WASHINGTON
ORDINANCE NO. 13-1011

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY
OF BLACK DIAMOND, WASHINGTON, RELATING TO A
MORATORIUM; ADOPTING FINDINGS OF FACT AND A
SIX-MONTH MORATORIUM WITHIN THE CITY OF
BLACK DIAMOND UPON THE ESTABLISHMENT,
LOCATION, OPERATION, LICENSING, MAINTENANCE
OR CONTINUATION OF MEDICAL CANNABIS
COLLECTIVE GARDENS OR DISPENSARIES, ASSERTED
TO BE AUTHORIZED OR ACTUALLY AUTHORIZED
UNDER E2SSB 5073, CHAPTER 181, LAWS OF 2011,
CHAPTER 69.51A REVISED CODE OF WASHINGTON, OR
ANY OTHER LAWS OF THE STATE OF WASHINGTON;
ESTABLISHING AN EFFECTIVE DATE; AND
PROVIDING FOR SEVERABILITY.

WHEREAS, the possession or distribution of cannabis (marijuana) has been and
continues to be a violation of federal law, through the Controlled Substances Act (“CSA”); and

WHEREAS, initiative Measure No. 692, approved by the voters of Washington State on
November 30, 1998, and now codified as Chapter 69.51A RCW, created a limited defense to
marijuana charges under state, not federal, law if the person charged could demonstrate that he or
she was a qualifying patient or designated provider as those terms are defined in Ch. 69.51A

RCW; and

WHEREAS, in 2007, the state legislature amended the law, and again in 2011, the state
legislature passed a third amendment to the law, E2SSB 5073, Chapter 181, Laws of 2011,
portions of which the Governor vetoed. The newly amended law took effect on July 22, 2011;

and

WHEREAS, prior to issuing her partial veto, the Governor received a letter signed by
Washington’s two U.S. Attorneys, Michael Ormsby and Jennifer Durkan. In their letter, they
wrote that marijuana is a Schedule I controlled substance under federal law and, as such,
“growing, distributing and possessing marijuana in any capacity, other than as part of a federally
authorized research program, is a violation of federal law regardless of state laws permitting such
activities”, and, concluded that “state employees who conducted activities mandated by the
Washington legislative proposals would not be immune from liability under the CSA”; and
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WHEREAS, because the Governor vetoed 36 of the 58 sections of the Legislature’s bill
amending Chapter 69.51A RCW, the law, in its final form, understandably has inconsistencies
and ambiguities. For example, certain sections that were not vetoed make reference to other

sections that were vetoed; and

WHEREAS, the amendments to Chapter 69.51A RCW changed the scope and effect of
the law. New sections affect the rights of qualifying patients and their designated providers. The
law now allows “collective gardens” that provide for growing and cultivating up to 45 plants to
serve no more than 10 qualifying patients. The law also provides other changes to the rights and
responsibilities of medical marijuana patients and their designated providers; and

WHEREAS, the new law, however, clearly delegates to cities the authority to implement
zoning requirements, business licensing requirements, health and safety requirements, and
business taxes as those requirements and taxes relate to the production, processing, or dispensing
of medical marijuana. In particular, local regulations could address ambiguities concerning the
location and operation of collective gardens, and ensure that provisions related to designated
providers are not used to establish a de facto dispensary when the authority for such uses was

vetoed; and

WHEREAS, the City Council requires time to conduct appropriate research to
understand the extent of the changes provided in the new law, to analyze impacts and potential
liabilities under federal law, and to determine an appropriate regulatory framework for any new
uses that are allowed under these laws; and

WHEREAS, the City must ensure that proposed locations for these operations are
appropriate and that any potential secondary impacts arising from the operation of these uses or
facilities are minimized and mitigated. These secondary impacts may include, but are not limited
to, burglaries associated with the cash and marijuana maintained on the site, or an increase of
other illegal activities, such as drug use, within the vicinity of these dispensaries; and

WHEREAS, in particular, and without limitation, staff should analyze the impacts of
allowing these uses and facilities in residential zones as well as impacts arising from the
proximity of these uses and facilities to schools, daycares, parks, religious and cultural facilities,
jails and courthouses; and

WHEREAS, pursuant to RCW 35A.63.220 and RCW 36.70A.390, the City Council held
a public hearing on the 19th day of September, 2013, and took and considered public testimony
regarding whether or not the City should establish and implement a moratorium upon the zoning,
licensing, and permitting of medical marijuana dispensaries and collective gardens; and,

WHEREAS, after having considered the public testimony and based upon the foregoing,
the city council finds that a zoning, licensing, and permitting moratorium should be established,
pending local review of appropriate locations and design requirements of these operations, and
impacts of the newly amended law and its interaction with federal law; and
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WHEREAS, although the City Council determines that a moratorium is necessary for the
reasons established above, the City Council emphasizes that it understands the needs of persons
suffering from debilitating or terminal conditions, as well as the benefits that approved medical
use of marijuana may provide these persons. Nevertheless, given the complex legal and
regulatory framework surrounding this issue, a moratorium remains necessary until the City
Council can adequately address the competing interests at play;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES HEREBY ORDAIN AS FOLLOWS:

Section 1. Findings. The recitals and findings set forth above are hereby adopted as the
City Council’s findings in support of the moratorium imposed by this ordinance.

Section 2. — Moratorium Imposed. Pursuant to the provisions of Article 11, Section 11
of the Washington State Constitution, RCW 35A.63.220, and RCW 36.70A.390, 2 moratorium is
hereby enacted prohibiting within the City of Black Diamond the establishment, location,
operation, licensing, maintenance, or continuation of any medical cannabis collective garden or
any medical marijuana dispensary, whether for profit or not for profit, asserted to be authorized
or actually authorized under E2SSB 5073, Chapter 181, Laws of 2011, Chapter 69.51A RCW, or
any other laws of the state of Washington. No building permit, occupancy permit, or other
development permit or approval shall be issued for any of the purposes or activities listed above,
and no business license shall be granted or accepted while this moratorium is in effect. Any land
use permits, business licenses or other permits for any of these operations that are issued as a
result of error or by use of vague or deceptive descriptions during the moratorium are null and
void, and without legal force or effect. As used in this ordinance, medical marijuana dispensary
and medical marijuana collective garden shall be defined as provided for in Chapter 69.51A
RCW as currently enacted or thereafter amended. The moratorium imposed hereunder shall
constitute a regulation within the meaning of Section 8.02.020 of the Black Diamond Municipal

Code.

Section 3. — No Nonconforming Uses. No use that constitutes or purports to be a
medical marijuana dispensary or medical marijuana collective garden as those terms are defined
in this ordinance, that was engaged in that activity prior to the enactment of this ordinance shall
be deemed to have been a legally established use under the provisions of the Black Diamond
Municipal Code and that use shall not be entitled to claim legal nonconforming status.

Section 4. — Effective Period for Moratorium. The moratorium set forth in this
ordinance shall be in effect for a period of six months from the date this ordinance is passed and
shall automatically expire at the conclusion of that six-month period unless the same is extended
as provided in RCW 35A.63.220 and RCW 36.70A.390, or unless terminated sooner by the city

council.

Section 5. — Referral to Staff. The City Administrator and/or his/her designee is hereby
authorized and directed to develop appropriate land use regulations for review by the Planning
Commission and recommendation to the City Council for inclusion in the zoning regulations or
other provisions of the Black Diamond Municipal Code. The City Administrator and/or his/her
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designee is hereby authorized and directed to develop appropriate business licensing and other
regulations pursuant to the newly amended law for review and recommendation for inclusion in
the zoning regulations or other provisions of the Black Diamond Municipal Code.

Section 6. — Severability. If any one or more section, subsection, or sentence of this
ordinance is held to be unconstitutional or invalid, such decision shall not affect the validity of
the remaining portion of this ordinance and the same shall remain in full force and effect.

Section 7. — Corrections by City Clerk or Code Reviser. Upon approval of the City
Attorney, the City Clerk and the code reviser are authorized to make necessary corrections to this
ordinance, including the correction of clerical errors; references to other local, state or federal
laws, codes, rules, or regulations; or ordinance numbering and section/subsection numbering.

Section 8. — Effective Date. This Ordinance shall be published in the official newspaper of
the City, and shall take effect and be in full force five (5) days after the date of publication. The
City Clerk is directed to publish a summary of this ordinance at the earliest possible publication

date.

ADOPTED BY THE CITY COUNCIL OF BLACK DIAMOND,
WASHINGTON THIS 3RD DAY OF OCTOBER, 2013.

APPROVED:
Rebecca Olness, Mayor

ATTEST/AUTHENTICATED:

Brenda L. Martinez, City Clerk

APPROVED AS TO FORM:

Chris Bacha
Kenyon Disend, PLLC
City Attorney

Filed with the City Clerk: October 4, 2013
Passed by the City Council: October 3, 2013
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Ordinance No. 13-1011
Date of Publication: October 11, 2013
Effective Date: October 16,2013
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STATUTES—INITIATIVE AND REFERENDUM—ORDINANCES—
COUNTIES—CITIES AND TOWNS—PREEMPTION—POLICE POWERS—
Whether Statewide Initiative Establishing System For Licensing
Marijuana Produacers, Processors, And Retailers Preempts Local
Ordinances

1. Initiative 502, which establishes a licensing and regulatory system
for marijuana producers, processors, and retailers, does not
preempt counties, cities, and towns from banning such businesses
within their jurisdictions.

2. Local ordinances that do not expressly ban state-licensed marijuana
licensees from operating within the jurisdiction but malke such
operation impractical are valid if they properly exercise the local
jurisdiction’s police power.

January 16, 2014

The Honorable Sharon Foster Cite As:

Chair, Washington State Liquor Control Board AGO 2014 No. 2
3000 Pacific Avenue SE

Olympia, WA 98504-3076

Dear Chair Foster:

By letter previously acknowledged, you have requested our opinion on the
following paraphrased questions:

1. Are local governmentis preempted by state law from
banning the location of a Washington State Liquor Conirol
Board licensed marijuana producer, processor, or retailer
within their jurisdiction?

2. May a local government establish land use regulations (in
excess of the Initiative 502 buffer and other Liguor Control
Board requirements) or business license requirementsina
fashion that makes it impractical for a licensed marijuana
business to locate within their jurisdiction?

BRIEF
ANSWERS

1. No. Under Washington law, there is a strong presumption against finding that
state law preempts local ordinances. Although Initiative 502 (I-502) establishes
a licensing and regulatory system for marijuana producers, processors, and
retailers in Washington State, it includes no clear indication that it was intended
to preempt local authority to regulate such

[original page 2]

http://www.atg.wa.gov/AGOOpinions/opinion.aspx?section=archive&id=31773

Page 1 of 10

Share

2/21/2014



Page 2 0of 10

businesses. We therefore conclude that I-502 left in place the normal powers of
local governments to regulate within their jurisdictions.

2, Yes. Local governments have broad authority to regulate within their
jurisdictions, and nothing in I-502 limits that authority with respect to licensed
marijuana businesses.

BACKGROUND

I-502 was approved by Washington voters on November 6, 2012, became effective
30 days thereafter, and is codified in RCW 69.50. It decriminalized under state law
the possession of limited amounts of useable marijuana[1] and marijuana-infused
products by persons twenty-one years or older. It also decriminalized under state law
the production, delivery, distribution, and sale of marijuana, so long as such activities
are conducted in accordance with the initiative’s provisions and implementing
regulations. It amended the implied consent laws to specify that anyone operating a
motor vehicle is deemed to have consented to testing for the active chemical in
marijuana, and amended the driving under the influence laws to make it a eriminal
offense to operate a motor vehicle under the influence of certain levels of marijuana.

1-502 also established a detailed licensing program for three categories of
marijuana businesses: production, processing, and retail sales. The marijuana
producer’s license governs the production of marijuana for sale at wholesale to
marijuana processors and other marijuana producers. RCW 69.50.325(1). The
marijuana processor’s license governs the processing, packaging, and labeling of
useable marijuana and marijuana-infused products for sale at wholesale to marijuana
retailers. RCW 69.50.325(2). The marijuana retailer’s license governs the sale of
useable marijuana and marijuana-infused products in retail stores. RCW 69.50.325

(3).

Applicants for producer, processor, and retail sales licenses must identify the
location of the proposed business. RCW 69.50.325(1), (2), (3). This helps ensure
compliance with the requirement that “no license may be issued authorizing a
marijuana business within one thousand feet of the perimeter of the grounds of any
elementary or secondary school, playground, recreation center or facility, child care
center, public park, public transit center, or library, or any game arcade admission to
which is not resiricted to persons aged twenty-one years or older.” RCW 69.50.331

{8).

Upon receipt of an application for a producer, processor, or retail sales license, the
Liquor Control Board must give notice of the application to the appropriate local
jurisdiction. RCW 69.50.331(7)(a) (requiring notice to the chief executive officer of
the incorporated city or town if the application is for a license within ar incorporated
city or town, or the county legislative authority if the application is for a license
outside the boundaries of incorporated

[original page 3]
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cities or towns). The local jurisdiction may file written objections with respect to the
applicant or the premises for which the new or renewed license is sought. RCW
69.50.331(7)(b).

The local jurisdictions’ written objections must include a statement of all facts upon
which the objections are based, and may include a request for a hearing, which the
Liquor Control Board may grant at its discretion. RCW 69.50.331(7)(c). The Board
must give “substantial weight” to a local jurisdiction’s objections based upon chronic
illegal activity associated with the applicant’s operation of the premises proposed to
be licensed, the applicant’s operation of any other licensed premises, or the eonduct of
the applicant’s patrons inside or outside the licensed premises. RCW 69.50.331(9).
Chronic illegal activity is defined as a pervasive pattern of activity that threatens the
public health, safety, and welfare, or an unreasonably high number of citations for
driving under the influence associated with the applicant’s or licensee’s operation of
any licensed premises. RCW 69.50.331(9).[2]

In addition to the licensing provisions in statute, I-502 directed the Board to adopt
rules establishing the procedures and eriteria necessary to supplement the licensing
and regulatory system. This includes determining the maximum number of retail
outlets that may be licensed in each county, taking into consideration population
distribution, security and safety issues, and the provision of adequate access to
licensed sources of useable marijuana and marijuana-infused products to discourage
purchases from the illegal market. RCW 69.50.345(2). The Board has done so,
capping the number of retail licenses in the least populated counties of Columbia
County, Ferry County, and Wahkiakum County at one and the number in the most
populated county of King County at 61, with a broad range in between. See WAC 314-
55-081.

The Board also adopted rules establishing various requirements mandated or
authorized by I-502 for locating and operating marijuana businesses on licensed
premises, including minimum residency requirements, age restrictions, and
background checks for licensees and employees; signage and advertising limitations;
requirements for insurance, recordkeeping, reporting, and taxes; and detailed
operating plans for security, traceability, employee qualifications and training, and
destruction of waste. See generally WAC 314-55.

Additional requirements apply for each license category. Producers must describe
plans for transporting products, growing operations, and testing procedures and
protocols. WAC 314-55-020(g). Processors must describe plans for transporting
products, processing operations, testing procedures and protocols, and packaging and
labeling. WAC 314-55-020(9). Finally, retailers must also describe which products
will be sold and how they will be displayed, and may only operate between 8 a.m. and
12 midnight. WAC 314-55-020(9), -147.

The rules also make clear that receipt of a license from the Liquor Control Board
does not entitle the licensee to locate or operate a marijuana processing, producing, or
retail business in violation of local rules or without any necessary approval from local
jurisdictions. WAC 314~

[original page 4]

-55-020(11) provides as follows: “The issuance or approval of a license shall not be
construed as a license for, or an approval of, any violations of local rules or ordinances
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including, but not limited to: Building and fire codes, zoning ordinances, and
business licensing requirements.

ANALYSIS

Your question acknowledges that local governments have jurisdiction over land use
issues like zoning and may exercise the option to issue business licenses. This
authority comes from article X1, section 11 of the Washington Constitution, which
provides that “[a]ny county, city, town or township may make and enforce within its
limits all such local police, sanitary and other regulations as are not in conflict with
general laws.” The limitation on this broad local authority requiring that such
regulations not be “in conflict with general laws” means that state law can preempt
local regulations and render them unconstitutional either by cccupying the field of
regulation, leaving no room for concurrent local jurisdiction, or by creating a conflict
such that state and local laws cannot be harmonized. Lawson v. City of Pasco, 168
‘Wn.2d 675, 679, 230 P.3d 1038 (2010).

Local ordinances are entitled to a presumption of constitutionality. State v. Kirwin,
165 Wn.2d 818, 825, 203 P.3d 1044 (2009). Challengers to a local ordinance bear a
heavy burden of proving it unconstitutional. Id. “Every presumption will be in favor
of constituiionality.” HJS Dev., Inc. v. Pierce County exrel. Dep’t of Planning & Land
Servs., 148 Wn.2d 451, 477, 61 P.3d 1141 (2003) (internal quotation marks omitted).

A, Field Preemption

Field preemption arises when a state regulatory system occupies the entire field of
regulation on a particular issue, leaving no room for local regulation. Lawson, 168
Wn.2d at 679. Field preemption may be expressly stated or may be implicit in the
purposes or facts and circumstances of the state regulatory system. Id.

I-502 does not express any indication that the state licensing and operating system
preempts the field of marijuana regulation. Although I-502 was structured as a series
of amendments to the controlled substances act, which does contain a preemption
section, that section makes clear that state law “fully occupies and preempts the entire
field of setting penalties for violations of the controlled substances act.” RCW
69.50.608 {emphasis added).f3] It also allows “[clities, towns, and counties or other
municipalities [to] enact only those laws and

{original page 5]

ordinances relating to controlled substances that are consistent with this chapter.”
RCW 69.50.608. Nothing in this language expresses an intent to preempt the entire
field of regulating businesses licensed under I-502.

With respect to implied field preemption, the “legislative intent” of an initiative is
derived from the collective intent of the people and can be ascertained by material in
the official voter’s pamphlet. Dep’t of Revenue v. Hoppe, 82 Wi.2d 549, 552, 512
P.2d 1094 {1973); see also Roe v. TeleTech Customer Care Mymt., LLC, 171 Wn.ad
736, 752-53, 257 P.3d 586 (2011). Nothing in the official voter’s pamphlet evidences a
collective intent for the state regulatory system to preempt the entire field of
marijuana business licensing or operation. Voters’ Pamphlet 23-30 (2012).

Moreover, both your letter and the Liquor Contrel Board’s rules recognize the
authority of local jurisdictions to impose regulations on state licensees. These facts, in
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addition to the absence of express intent suggesting otherwise, make clear that I-502
and its implementing regulations do not occupy the entire field of marijuana business
regulation.

B. Conflict Preemption

Conflict preemption arises “when an ordinance permits what state law forbids or
forbids what state law permits.” Lawson, 168 Wn.2d at 682. An ordinance is
constitutionally invalid if it directly and irreconcilably conflicts with the statute such
that the two cannot be harmonized. Id.; Weden v. San Juan County, 135 Wn.2d 678,
693, 958 P.2d 273 (1998). Because “[e]very presumption will be in favor of
constitutionality,” courts make every effort to reconcile state and local law if possible.
HJS Dev., 148 Wn.2d at 477 (internal quotation marks omitted)., We adopt this same
deference to local jurisdictions.

An ordinance banning a particular activity directly and irreconcilably conflicts with
state law when state law specifically entitles one to engage in that same activity in
circumstances outlawed by the local ordinance. For example, in Entertainment
Industry Coalition v. Tacoma-Pierce Couniy Health Department, 153 Wn.2d 657, 661
-63, 105 P.3d 985 (2005), the state law in effect at the time banned smoking in public
places except in designated smoking areas, and specifically anthorized owners of
certain businesses to designate smoking areas. The state law provided, in relevant
part: “A smoking area may be designated in a public place by the owner. ...” Former
RCW 70.160.040(1) {(2004), repealed by Laws of 2006, ch. 2, § 7(2) (Initiative
Measure 9o1). The Tacoma-Pierce County Health Department ordinance at issue
banned smoking in all public places. The Washington Supreme Court struck down
the ordinance as directly and irreconcilably conflicting with state law because it
prohibited what the state law authorized: the business owner’s choice whether to
authorize a smoking area.

Similarly, in Parkland Light & Water Co. v. Tacoma-Pierce County Board of
Health, 151 Wn.2d 428, 90 P.3d 37 (2004), the Washington Supreme Court
invalidated a Tacoma-Pierce County Health Department ordinance requiring
fluoridated water. The state law at issue authorized the water districts to decide
whether to fluoridate, saying: “A water district by a

[original page 6]

majority vote of its board of commissioners may fluoridate the water supply system of
the water district.” RCW 57.08.012. The Court interpreted this provision as giving
water districts the ability to regulate the content and supply of their water systems.
Parkland Light & Water Co., 151 Wn.2d at 433. The local health department’s
attempt to require fluoridation conflicted with the state law expressly giving that
choice to the water disiricts. As they could not be reconciled, the Court struck down
the ordinance as unconstitutional under conflict preemption analysis.

By contrast, Washington courts have consistently upheld local ordinances banning
an activity when state law regulates the activity but does not grant an unfettered right
or entitlement to engage in that activity. In Weden v. San Juan County, the Court
upheld the constitutionality of the County’s prohibition on motorized personal
watercraft in all marine waters and one lake in San Juan County. The state laws at
issue created registration and safety requirements for vessels and prohibited
operation of unregistered vessels. The Court rejected the argument that state
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regulation of vessels constituted permission to operate vessels anywhere in the state,
saying, “[n]Jowhere in the language of the statute can it be suggested that the statute
creates an unabridged right to operate [personal watercraft] in all waters throughout
the state.” Weden, 135 Wn.2d at 695. The Court further explained that “[rlegistration
of a vessel is nothing more than a precondition to operating a boat,” Id. “No
unconditional right is granted by obtaining such registration.” Id. Recognizing that
statutes often impose preconditions without granting unrestricted permission to
participate in an activity, the Court also noted the following examples: “[pJurchasing
a hunting license is a precondition to hunting, but the license certainly does not allow
hunting of endangered species or hunting inside the Seattle city limits,” and “[r]
eaching the age of 16 is a precondition to driving a car, but reaching 16 does not create
an unrestricted right to drive a car however and wherever one desires.” Id. at 695
(internal eitation omitied).

Relevant here, the dissent in Weden argued: “Where a state statute licenses a
particular activity, counties may enact reasonable regulations of the licensed activity
within their borders but they may not prohibit same outright[,]” and that an
ordinance banning the activity “renders the state permit a license to do nothing at
all.” Weden, 135 Wn.2d at 720, 722 (Sanders, J., dissenting). The majority rejected
this approach, characterizing the state law as creating not an unabridged right to
operate personal watercraft in the state, but rather a registration requirement that
amonnted only to a precondition to operating a boat in the state.

In State ex rel. Schillberg v, Everett District Justice Court, g2 Wi.2d 106, 594 P.2d
448 (1979), the Washington Supreme Court similarly upheld a local ban on internal
combustion motors on certain lakes. The Court explained: A statute will not be
construed as taking away the power of 2 municipality to legislate unless this intent is
clearly and expressly stated.” Id. at 108. The Court found no conflict because nothing
in the state laws requiring safe operation of vessels either expressly or impliedly
provided that vessels would be allowed on all waters of the state.

[original page 71

The Washingion Supreme Court also rejected a confliet preemption challenge to the
City of Pasco’s ordinance prohibiting placement of recreational vehicles within mobile
home parks. Lawson, 168 Wi.2d at 683-84. Although state law regulated rights and
duties arising from mobile home tenancies and recognized that such tenancies may
include recreational vehicles, the Court reasoned “[tlhe statute does not forbid
recreational vehicles from being placed in the lots, nor does it create a right enabling
their placement.” Id. at 683. The state law simply regulated recreational vehicle
tenancies, where such tenancies exist, but did not prevent municipalities from
deciding whether or not to allow them. Id. at 684.

Accordingly, the question whether “an ordinance .. . forbids what state law
permits” is more complex than it initially appears. Lawson, 168 Wn.2d at 682. The
question is not whether state law permits an activity in some places or in some
general sense; even “[t]he fact that an activity may be licensed under state law does
not lead to the conclusion that it must be permitted under local law.” Rabon v. City of
Seattle, 135 Wn.2d 278, 292, 957 P.2d 621 (1998) (finding no preempiion where state
law authorized licensing of “dangerous dogs” while city ordinance forbade ownership
of “vicious animals”). Rather, a challenger must meet the heavy burden of proving
that state law creates an entitlement to engage in an activity in circumstances
outlawed by the local ordinance. For example, the state laws authorizing business
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owners to designate smoking areas and water districts to decide whether to fluoridate
their water systems amounted to statewide entitlements that local jurisdictions could
not take away. But the state laws requiring that vessels be registered and operated
safely and regulating recreational vehicles in mobile home tenancies simply
contemplated that those activities would occur in some places and established
preconditions; they did not, however, override the local jurisdictions’ decisions to
prohibit such activities.

Here, I-502 authorizes the Liquor Control Beard to issue licenses for marijuana
producers, processors, and retailers. Whether these licenses amount to an
entitlement to engage in such businesses regardless of local law or constitute
regulatory preconditions o engaging in such businesses is the key question, and
requires a close examination of the statutory language.

RCW 69.50.325 provides, in relevant part:

(1) There shall be a marijuana producer’s license to produce marijuana for
sale at wholesale to marijuana processors and other marijuana producers,
regulated by the state liquor control board and subject to annual renewal, .

{(2) There shall be a marijuana processor’s license to process, package, and
label useable marijuana and marijuana-infused products for sale at
wholesale to marijuana retailers, regulated by the state liquor control
board and subject to annual renewal. .. .

Foriginal page 8]

(3) There shall be a marijuana retailer’s license to sell useable marijuana
and marijuana-infused products at retail in retail outlets, regulated by the
state liquor control board and subjeet to annual renewal. . , .

RCW 69.50.325(1)-(3). Each of these subsections also includes language providing
that activities related to such licenses are not criminal or civil offenses under
Washington state law, praovided they comply with I-502 and the Board’s rules, and
that the licenses shall be issued in the name of the applicant and shall specify the
location at which the applicant intends to operate. They also establish fees for
issuance and renewal and clarify that a separate license is required for each location at
which the applicant intends to operate. RCW 69.50.325.

While these provisions clearly authorize the Board to issue licenses for marijuana
producers, processors, and retail sales, they lack the definitive sort of language that
would be necessary to meet the heavy burden of showing state preemption. They
simply state that there “shall be a . . . license” and that engaging in such activities with
a license “shall not be a criminal or civil offense under Washington state law.” RCW
60.50.325(1). Decriminalizing such activities under state law and imposing
restrictions on licensees does not amount to entitling one to engage in such
businesses regardless of local law. Given that “every presumption” is in favor of
upholding local ordinances (HJS Dev., Inc., 148 Wn.2d at 477), we find no
irreconcilable conflict between I-502’s licensing system and the ability of local
governments to prohibit licensees from operating in their jurisdictions.

We have considered and rejected a number of counterarguments in reaching this
conclusion. First, one could argue that the statute, in allowing Board approval of
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licenses at specific locations (RCW 69.50.325(1), (2), (3)), assumes that the Board can
approve a license at any location in any jurisdiction. This argument proves far too
rauch, however, for it suggests that a license from the Board could override any local
zoning ordinance, even one unrelated to I-502. For example, I-502 plainly would not
authorize a licensed marijuana retailer to locate in an area where a local jurisdiction’s
zoning allows no retail stores of any kind. The Board’s own rules confirm this: “The
issuance or approval of a license shall not be construed as a license for, or an approval
of, any violations of local rules or ordinances including, but not limited to: Building
and fire codes, zoning ordinances, and business licensing requirements.” WAC 314-55
-020(11).

Second, one could argue that a local jurisdiction’s prohibition on marijuana
licensees conflicts with the provision in I-502 authorizing the Board to establish a
maximum number of licensed retail outlets in each county. RCW 69.50.345(2); see
also RCW 69.50.354. But there is no irreconcilable conflict here, because the Board is
allowed to set only 2 maximum, and nething in 1-502 mandates a minimum npumber
of licensees in any jurisdiction. The drafters of I-502 certainly could have provided
for a minimum number of licensees per jurisdiction, which would have been a
stronger indicator of preemptive intent, but they did not.

Toriginal page g}

Third, one could argue that because local jurisdictions are allowed to object to
specific license applications and the Board is allowed to override those objections and
grant the license anyway (RCW 69.50.331(7), (9)), local jurisdictions cannot have the
power to ban licensees altogether. But such a ban can be harmonized with the
objection process; while some jurisdictions might want to ban I-502 licensees
altogether, others might want to allow them but still ohject to specific applicants or
locations. Indeed, this is the system established under the state liquor statutes, which
I-502 copied in many ways. Compare RCW 69.50.331 with RCW 66.24.010
(governing the issuance of marijuana licenses and liquor licenses, respectively, in
parallel terms and including provisions for local government input regarding
licensure). The state laws governing liquor allow local governments to object to
specific applications (RCW 66.24.010), while also expressly authorizing local areas to
prohibit the sale of liquor altogether. See generally RCW 66.40. That the liquor opt
out statute coexists with the liguor licensing notice and comment process undermines
any argument that a local marijuana ban irreconcilably conflicts with the marijuana

+ licensing notice and comment opportunity.

Fourth, RCW 66.40 expressly allows local governments to ban the sale of liquor.
Some may argue that by omitting such a provision, I-502°s drafters implied an intent
to bar local governments from banning the sale of marijuana. Intent to preempt,
however, must be “clearly and expressly stated.” State ex rel. Schillberg, 92 Wn.2d at
108. Moreover, it is important to remember that cities, towns, and counties derive
their police power from article XI, section 11 of the Washington Constitution, not from
statute. Thus, the relevant question is not whether the initiative provided local
jurisdictions with such authority, but whether it removed local jurisdictions’
preexisting anthority.

Finally, in reaching this conclusion, we are mindful that if a large number of
jurisdictions were to ban licensess, it could interfere with the measure’s intent to
supplant the illegal marijuana market. But this potential consequence is insufficient
to overcome the lack of clear preemptive language or intent in the initiative itself. The
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drafters of the initiative certainly could have used clear language preempting local
bans. They did not. The legislature, or the people by initiative, can address this
potential issue if it actually comes to pass.

With respect to your second question, about whether local jurisdictions can impose
regulations making it “impractical” for I-502 licensees to locate and operate within
their boundaries, the answer depends on whether such regulations constitute a valid
exercise of the police power or otherwise conflict with state law. As a general matter,
as discussed above, the Washington Constitution provides broad authority for local
jurisdictions to regulate within their boundaries and impose land use and business
licensing requirements. Ordinances must be a reasonable exercise of a jurisdiction’s
police power in order to pass muster under article XI, section 11 of the state
constitution. Weden, 135 Wn.2d at 700. A law is a reasonable regulation if it
promotes public safety, health, or welfare and bears a reasonable and substantial
relation to accomplishing the purpose pursued. Id. (applying this test to the personal
watercraft ordinance); see also Duckworth v. City of Bonney Lake, 91 Wn.2d 19, 26,
586 P.2d 860 (1978) (applying this

[original page 10]

test to a zoning ordinance). Assuming local ordinances satisfy this test, and that no
other constitutional or statutory basis for a challenge is presented on particular facts,
we see no impediment to jurisdictions imposing additional regulatory requirements,
although whether a particular ordinance satisfies this standard would of course
depend on the specific facts in each case.

We trust that the foregoing will be useful to you.

ROBERT W.
FERGUSON
Aftorney

General

JESSICA FOGEL

Assistant
Attorney
General

WIOS

[1] Useable marijuana means “dried marijuana flowers” and does not include
marijuana-infused products. RCW 69.50.101(11).
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[2] The provision for objections based upon chronic illegal activity is identical to one
of the provisions for local jurisdictions to object to the granting or renewal of liquor
licenses. RCW 66.24.010(12).

[3] RCW 69.50.608 provides: “The state of Washington fully occupies and preempts
the entire field of setting penalties for violations of the controlled substances act.
Cities, towns, and counties or other municipalities may enact only those laws and
ordinances relating to controlled substances that are eonsistent with this chapter.
Such local ordinances shall have the same penalties as provided for by state law.
Local laws and ordinances that are inconsistent with the requirements of state law
shall not be enacted and are preempted and repealed, regardless of the nature of the
code, charter, or home rule status of the ¢ity, town, county, or municipality.” The
Washington Supreme Court has interpreted this provision as giving local jurisdictions
concurrent authority to criminalize drug-related activity. City of Tacoma v. Luvene,
118 Wn.2d 826, 835, 827 P.2d 1374 (1992).
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RCW 35A.63.220
Moratoria, interim zoning controls — Public hearing — Limitation

on length.

A legislative body that adopts a moratorium or interim zoning ordinance, without holding a public
hearing on the proposed morateorium or interim zoning ordinance, shall hold a public hearing on the
adopted moratorium or interim zoning ordinance within at least sixty days of its adoption, whether or not
the legislative body received a recommendation on the matter from the planning agency. If the
legislative body does not adopt findings of fact justifying its action before this hearing, then the
legislative body shall do so immediately after this public hearing. A moratorium or interim zoning
ordinance adopted under this section may be effective for not longer than six months, but may be
effective for up to one year if a work plan is developed for related studies providing for such a longer
period. A moratorium of [or] interim zoning ordinance may be renewed for one or more six-month
periods if a subsequent public hearing is held and findings of fact are made prior to each renewal.

[1992 ¢ 207 § 3]
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CITY COUNCIL City of Black Diamond

ENDA BILL Post Office Box 599
AGENDA Black Diamond, WA 98010
ITEM INFORMATION
SUBJECT: | Agenda Date: March 6, 2014 AB14-028

PUBLIC HEARING - Mayor Dave Gordon

AB14-028, City Administrator Christy Todd

Imposing a moratorium upon City Attorney P. Stephen DiJulio X

marijuana manufacturing, distribution, City Clerk — Brenda L. Martinez

and retail Community Development — Stacey X
Welsh

Finance — May Miller

Economic Development ~ Andy

Williamson
Cost Impact (see also Fiscal Note): N/A Parks/Natural Resources — Aaron Nix
Fund Source: N/A Police — Chief Kiblinger
Timeline: Public Works — Seth Boettcher
Court Administrator — Stephanie
Metcalf

Agenda Placement: [ | Mayor [ | Two Councilmembers [ ] Committee Chair [X] City Administrator

Attachments: Public Hearing Notice, Ordinance No. 13-1012, Attorney General Opinion, RCW
35A.63.220

SUMMARY STATEMENT:

On October 3, 2013, the Council adopted Ordinance No. 13-1012, establishing a six-month
moratorium on the acceptance or processing of applications, or issuance of permits and
approvals, and uses or activities associated with production, processing, and retailing of
marijuana and marijuana-infused products. The Council can consider extending the moratorium
for one year with a work plan, as required by law to enact a one-year moratorium.

Initiative Measure No. 502 (I-502) authorizes the manufacture, packaging, distribution and retail
sale of marijuana and marijuana-infused products for recreational purposes, subject to further
promulgation of rules by the Washington State Liquor Control Board (Board). The Board has
adopted rules pertaining to licensing of the producers, processors, and retailers, and is now
accepting applications for licensing of producers, processors, and retailers. A recent Attorney
General’s Opinion stated that local governments can use zoning to ban marijuana establishments
from their jurisdictions.

It is anticipated that recreational marijuana will largely be a cash business, which increases the
potential risk for crime. During the one-year moratorium, staff must consider public health and
safety issues. Recent medical-cannabis-related crimes provide reasons for concern. For
example, on February 17, 2014, a cannabis supplier killed a medical cannabis dispensary
operator in the City of Renton. On February 14, 2014, a medical cannabis vendor was robbed at
gunpoint when meeting with a potential client. There have been numerous other violent crimes
in Washington state related to marijuana. On the other hand, the State of Washington voters
have authorized and made legal under State law, the manufacture, packaging, distribution and




retail sale of marijuana and marijuana-infused products. The State Legislature is currently
considering bills that would allow cities to share in the revenues from retail marijuana sales, in
addition to the manufacture (growing) of marijuana.

In addition, and without limitation, staff should also analyze the impacts of allowing recreational
marijuana uses and facilities in residential, retail and commercial zones as well as impacts
arising from the proximity of these uses and facilities to schools, daycares, parks, religious and
cultural facilities, jails and courthouses. Staff also requires additional time to assess whether or
not amendments to its Comprehensive Plan land use designations, as well as amendments to the
City’s land use codes are necessary or desirable in response to 1-502.

The public hearing is to consider an extension of the moratorium on the acceptance or processing
of applications, or issuance of permits and approvals, and uses or activities associated with
production, processing, and retailing of marijuana and marijuana-infused products. The
extension proposed by City staff is for one year, with a work plan. The work plan, to be
developed and presented on March 20, 2014, will allow City staff, the Planning Commission,
and the City Council the necessary time to consider changes to State law from the 2014
legislative session, and to move any proposed zoning and development code changes through
established governmental processes. This moratorium is authorized pursuant to RCW
35A.63.220, RCW 36.70A.390, and Attorney General Opinion 2014, No. 2.

FISCAL NOTE (Finance Department):
None

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION: n/a

RECOMMENDED ACTION: Conduct the public hearing relating to a one-year
moratorium, with a work plan within the City of Black Diamond on the
acceptance or processing of applications, or issuance of permits and
approvals, and uses or activities associated with production, processing, and
retailing of marijuana and marijuana-infused products.

Following the public hearing, the Council will consider the moratorium and to
direct staff accordingly.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

March 6, 2014




Please publish in the next two (2) consecutive editions of the Voice of the Valley

CITY OF BLACK DIAMOND
NOTICE OF (2) PUBLIC HEARINGS

Notice is hereby given that the Black Diamond City Council will be conducting two
public hearings on Ordinance Nos. 13-1011 and 13-1012 (October 3, 2013): 1)
regarding a proposed ordinance to extend a moratorium prohibiting the
establishment, location, operation, licensing, maintenance, or continuation of any
medical cannabis collective garden or any medical marijuana dispensary; and, 2)
regarding a proposed ordinance to extend a moratorium prohibiting the acceptance
or processing of applications, or issuance of permits and approvals, and uses or
activities associated with production, processing, and retailing of cannabis
(marijuana) and marijuana-infused products. The hearings are scheduled for
Thursday, March 6, 2014 at 7:00 p.m. at the Black Diamond City Council Chambers,
25510 Lawson Street, Black Diamond, WA. The purpose of the hearing is to hear
public testimony on the proposed moratoriums. Written comments may be
submitted to the Clerk’s office at 24301 Roberts Drive, PO Box 599, Black Diamond,
WA, 98010 no later than 5:00 p.m. on March 6, 2014; otherwise, comments must be
submitted at the hearings. Information is also available on the City’'s website
www.ci.blackdiamond.wa.us under “Public Notices.” For further information please
contact Stacey Welsh, Community Development Director at 360-886-5700.

Dated this 21st day of February, 2014
Brenda L. Martinez, CMC
City Clerk



CITY OF BLACK DIAMOND

WASHINGTON
ORDINANCE NO. 13-1012

AN ORDINANCE OF THE CITY OF BLACK DIAMOND,
WASHINGTON, ADOPTING A SIX-MONTH
MORATORIUM WITHIN THE CITY OF BLACK
DIAMOND ON THE ACCEPTANCE OR PROCESSING OF
APPLICATIONS, OR ISSUANCE OF PERMITS AND
APPROVALS, AND USES OR ACTIVITIES ASSOCIATED
WITH PRODUCTION, PROCESSING, AND RETAILING
OF MARIJUANA AND MARIJUANA-INFUSED
PRODUCTS ASSERTED TO BE AUTHORIZED OR
ACTUALLY AUTHORIZED UNDER INITIATIVE
MEASURE NO. I-502, OR ANY OTHER LAWS OF THE
STATE OF WASHINGTON; PROVIDING FOR AN
EFFECTIVE  DATE; AND, PROVIDING FOR
SEVERABILITY

WHEREAS, cannabis remains a Schedule I controlled substance under the federal
Controlled Substances Act (CSA), and possession, distribution and use of cannabis is still a
violation of federal law; and

WHEREAS, representatives of the United States Department of Justice have stated that
although state law may authorize the use and possession of cannabis, persons who are in the
business of, or knowingly facilitate, the business of cultivating, selling or distributing marijuana
are in violation of the Federal Controlled Substances Act, regardless of state law, and that, state
laws and local ordinances are not a defense to criminal or civil enforcement of federal law with

regard to such conduct; and

WHEREAS, in a guidance memo dated August 29, 2013 addressed to all United States
Attorneys, Deputy Attorney General James Cole stated that, the Justice Department will continue
to enforce the federal prohibition against the illegal distribution and sale of marijuana consistent
with certain enforcement priorities; that states that have enacted laws that authorize marijuana
production, distribution, and possession pursuant to regulatory schemes that implement strong
and effective regulatory and enforcement mechanisms consistent with these enforcement
priorities are less likely to threaten federal enforcement priorities but that, such regulatory
schemes remain subject to challenge by the federal government; and, that although federal
prosecutors have discretion not to take enforcement action against persons operating pursuant to
a state regulatory scheme, the guidance memo does not alter the United States Department of
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Justice authority to enforce federal laws and is not a defense to violation of federal law, including
any civil or criminal violation of the Controlled Substances Act; and

WHEREAS, the recently approved Initiative Measure No. 502 does not to change the
basis for the analysis by the U.S. Attorneys, and any State or local officials who undertake
marijuana regulatory activities remain subject to federal prosecution; and

WHEREAS, despite such prohibition under federal law, the passage of Initiative 502 has
legalized under Washington law the possession and private recreational use of marijuana and
authorizes, subject to further promulgation of rules by the Washington State Liquor Control Board
(WSLCB), the manufacture, packaging, distribution and retail sale of marijuana and marijuana

infused products; and

WHEREAS the WSLCB has promulgated draft rules pertaining to licensing of the
producers, processors, and retailers, and held public hearings throughout the state regarding the
draft rules and has provided notice of the following schedule for adoption and implementation of
the new rules, acceptance of license applications and commencement of issuance of licenses:

October 9: Public hearing on proposed rules

October 16: Board adopts proposed rules (CR 103)

November 16: Rules become effective

November 18: WSLCB begins accepting applications for all license types; and

WHEREAS, the City Council understands that although the voters have approved
amendments to state law to permit the limited manufacture, packaging, distribution, retail sale,
and recreational use and possession of cannabis, cannabis remains a Schedule I controlled
substance under the federal Controlled Substances Act (CSA), and possession, distribution and
use of cannabis is still a violation of federal law; and

WHEREAS, state law provides at RCW 69.51A.140 that cities may adopt and enforce any
of the following pertaining to the production, processing, or dispensing of cannabis or cannabis
products within their jurisdiction: zoning requirements, business licensing requirements, health and
safety requirements, and business taxes; and

WHEREAS, the City requires time to analyze and determine the impacts and requirements
of the new rules to be effective November 16%, to analyze the potential liabilities and limitations
under federal law upon the production, processing, or dispensing of cannabis or cannabis products
within the City, and to determine an appropriate regulatory and land use framework for any new
uses that are allowed upon implementation of I-502; and

WHEREAS, pursuant to RCW 35A.63.220 and RCW 36.70A.390, the City Council held
a public hearing, at the City Council’s regular meeting, at 7:00 p.m. in Council Chambers, on the
19® day of September 2013, in order to take public testimony regarding the moratorium as set

forth herein; and
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WHEREAS, after having considered the public testimony and based upon the foregoing,
the City Council believes a moratorium is needed to preserve the status quo until the WSLCB
adopts rules as required by I-502 and to allow the City time to study and draft potential
comprehensive plan amendments, zoning and development regulations, business licensing
regulations, and other regulatory confrols pertaining to marijuana producers, processors, and
retailers who receive a license from the WSLCB; and

WHEREAS, the City is authorized pursuant to RCW 35A.63.220 and RCW 36.70A.390 to
adopt moratoria to preserve the status quo while code or comprehensive plan amendments are
developed, considered, and enacted; and

WHEREAS, a moratorium is needed because of the imminence of the WSLCB finalizing
licensing rules and issuing licenses to producers, processors, and retailers of marijuana and
marijuana-infused products; and

WHEREAS, a moratorium is in the best interests of the City and is needed to preserve the
public health, safety and welfare of the residents of the City;

NOW, THEREFORE THE CITY COUNCIL OF THE CITY OF BLACK
DIAMOND, WASHINGTON DO ORDAIN AS FOLLOWS:

Section 1. Findings. The recitals and findings set forth above are hereby adopted as the
City Council’s findings in support of the moratorium imposed by this ordinance.

Section 2. Moratorium Imposed. Pursuant to the provisions of Article 11, Section 11
of the Washington State Constitution, RCW 35A.63.220, and RCW 36.70A.390, a moratorium is
hereby enacted prohibiting, within the City of Black Diamond, the acceptance or processing of
applications, or issuance of permits and approvals, and uses or activities associated with
production, processing, and retailing of marijuana and marijuana-infused products. For purposes
of this ordinance, marijuana, marijuana-infused products, and the production, processing, and
retailing of marijuana and marijuana-infused products shall be defined as provided for in Chapter
69.50 RCW as currently enacted or thereafter amended. No building permit, occupancy permit,
or other development permit or approval shall be issued for any of the purposes or activities
listed above, and no business license shall be granted or accepted while this moratorium is in
effect. Any land use permits, business licenses or other permits for any of these operations that
are issued as a result of error or by use of vague or deceptive descriptions during the moratorium
are null and void, and without legal force or effect. The moratorium imposed hereunder shall
constitute a regulation within the meaning of Section 8.02.020 of the Black Diamond Municipal

Code.

Section 3. No Nonconforming Uses. No use that constitutes or purports to be a medical
marijuana dispensary or medical marijuana collective garden as those terms are defined in this
ordinance, that was engaged in that activity prior to the enactment of this ordinance shall be
deemed to have been a legally established use under the provisions of the Black Diamond
Municipal Code and that use shall not be entitled to claim legal nonconforming status.
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Section 4. Effective Period for Moratorium. The moratorium set forth in this
ordinance shall be in effect for a period of six months from the date this ordinance is passed and
shall automatically expire at the conclusion of that six-month period unless the same is extended
as provided in RCW 35A.63.220 and RCW 36.70A.390, or unless terminated sooner by the city

council.

Section 5. Corrections by City Clerk or Code Reviser. Upon approval of the City
Attorney, the City Clerk and the code reviser are authorized to make necessary corrections to this
ordinance, including the correction of clerical errors; references to other local, state or federal
laws, codes, rules, or regulations; and ordinance numbering and section/subsection numbering.

Section 6. Effective Date. This Ordinance shall be published in the official newspaper of
the City, and shall take effect and be in full force five (5) days after the date of publication. The
City Clerk is directed to publish a summary of this ordinance at the earliest possible publication

date.

Section 7. Severability. If any one or more section, subsection, or sentence of this
ordinance is held to be unconstitutional or invalid, such decision shall not affect the validity of
the remaining portion of this ordinance and the same shall remain in full force and effect.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, ON THIS 3*° DAY OF OCTOBER, 2013.

Toaer o (00

Rebecca Olness, Mayor

Attest/Authenticated:

Brenda L. Martinez, City Clerk O

Approved as to Form:

Chris Bacha,
Kenyon Disend, PLLC
City Attorney

Filed with the City Clerk: October 4, 2013
Passed by the City Council: October 3, 2012
Ordinance No. 13-1012

Date of Publication: October 11, 2013
Effective Date: October 16, 2013
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STATUTES—INITIATIVE AND REFERENDUM—ORDINANCES—
COUNTIES—CITIES AND TOWNS—PREEMPTION—POLICE POWERS—
Whether Statewide Initiative Establishing System For Licensing
Marijuana Producers, Processors, And Retailers Preempis Local
Ordinances

1. Initiative 502, which establishes a licensing and regulatory system
for marijuana producers, processors, and retailers, does not
preempt counties, cities, and towns from banning such businesses
within their jurisdictions.

2, Local ordinances that do not expressly ban state-licensed marijuana
licensees from operating within the jurisdiction but malke such
operation impractical are valid if they properly exercise the local
jurisdiction’s police power.

January 16, 2014

The Honorable Sharon Foster Cite As:
Chair, Washington State Liquor Control Beard AGO 2014 No. 2
3000 Pacific Avenue SE

Olympia, WA 98504-3076

Dear Chair Foster:

By letter previously acknowledged, you have requested our opinion on the
following paraphrased questions:

1. Are local governmentis preempted by state law from
banning the location of a Washington State Liquor Control
Board licensed marijuana producer, processor, or retailer
within their jurisdiction?

2. May a local government establish land use regulations (in
excess of the Initiative 502 buffer and other Liguor Control
Board requirements) or business license requirements in a
fashion that makes it impractieal for a licensed marijjuana
business to locate within their jurisdiction?

BRIEF
ANSWERS

1. No. Under Washington law, there is a strong presumption against finding that
state law preempts local ordinances. Although Initiative 502 (I-502) establishes
a licensing and regulatory system for marijuana producers, processors, and
retailers in Washington State, it includes no clear indication that it was intended
to preempt local authority to regulate such

{original page 2]
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businesses. We therefore conclude that I-502 left in place the normal powers of
local governments to regulate within their jurisdictions.

2. Yes. Local governments have broad authority to regulate within their
jurisdictions, and nothing in I-502 limits that authority with respect to licensed
marijuana businesses.

BACKGROUND

[-502 was approved by Washington voters on November 6, 2012, became effective
30 days thereafter, and is codified in RCW 69.50. It decriminalized under state law
the possession of limited amounts of useable marijuana[1] and marfjuana-infused
products by persons twenty-one years or older. It also decriminalized under state law
the production, delivery, distribution, and sale of marijuana, so long as such activities
are conducted in accordanece with the initiative’s provisions and implementing
regulations. It amended the implied consent laws to specify that anyone operating a
motor vehicle is deemed to have consented to testing for the active chemical in
marijuana, and amended the driving under the influence laws to make it a criminal
offense to operate a motor vehicle under the influence of certain levels of marijuana.

I-502 also established a detailed licensing program for three categories of
marijuana businesses: production, processing, and retail sales. The marijuana
producer’s license governs the production of marijuana for sale at wholesale to
marijuana processors and other marijuana producers. RCW 69.50.325(1). The
marijuana processor’s license governs the processing, packaging, and labeling of
useable marijuana and marijuana-infused products for sale at wholesale to marijuana
retailers. RCW 69.50.325(2). The marijuana retailer’s license governs the sale of
useable marijuana and marijuana-infused products in retail stores. RCW 69.50.325

3).

Applicants for producer, processor, and retail sales licenses must identify the
location of the proposed business. RCW 69.50.325(1), (2, (3). This helps ensure
compliance with the requirement that “no license may be issued authorizing a
marijuana business within one thousand feet of the perimeter of the grounds of any
elementary or secondary school, playground, recreation center or facility, child care
center, public park, public transit center, or libraty, or any game arcade admission to
which is not restricted to persons aged twenty-one years or older.” RCW 69.50.331

(8.

Upon receipt of an application for a producer, processor, or retail sales license, the
Liquor Control Board must give notice of the application to the appropriate local
jurisdiction. RCW 69.50.331(7)(a) (requiring notice to the chief executive officer of
the incorporated city or town if the application is for a license within an incorporated
city or town, or the county legislative authority if the application is for a license
outside the boundaries of incorporated

[original page 3]
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cities or towns). The local jurisdiction may file written objections with respect to the
applicant or the premises for which the new or renewed license is sought. RCW

69.50.331(7)(b).

The local jurisdictions’ written objections must include a statement of all facts upon
which the objections are based, and may include a request for a hearing, which the
Liquor Control Board may grant at its discretion. RCW 69.50.331(7)(c). The Board
must give “substantial weight” to a local jurisdiction’s objections based npon chronic
illegal activity associated with the applicant’s operation of the premises proposed to
be licensed, the applicant’s operation of any other licensed premises, or the conduct of
the applicant’s patrons inside or outside the licensed premises. RCW 69.50.331(9).
Chronic illegal activity is defined as a pervasive pattern of activity that threatens the
public health, safety, and welfare, or an unreasonably high number of citations for
driving under the influence associated with the applicant’s or licensee’s operation of
any licensed premises. RCW 69.50.331(9).[2]

In addition to the licensing provisions in statute, I-502 directed the Board to adopt
rules establishing the procedures and criteria necessary to supplement the licensing
and regulatory system. This includes determining the maximum number of retail
outlets that may be licensed in each county, taking into consideration population
distribution, security and safety issues, and the provision of adequate access to
licensed sources of useable marijuana and marijuana-infused products to discourage
purchases from the illegal market. RCW 69.50.345(2). The Board has done so,
capping the number of retail licenses in the least populated counties of Columbia
County, Ferry County, and Wahkiakum County at one and the number in the most
populated county of King County at 61, with a broad range in between. See WAC 314-
55-081.

The Board also adopied rules establishing various requirements mandated or
authorized by I-502 for locating and operating marijuana businesses on licensed
premises, including minimum residency requirements, age restrictions, and
background checks for licensees and employees; signage and advertising limitations;
requirements for insurance, recordkeeping, reporting, and taxes; and detailed
operating plans for security, traceability, employee qualifications and training, and
destruction of waste. See generally WAC 314-55.

Additional requirements apply for each license category. Producers must describe
plans for transporting products, growing operations, and testing procedures and
protocols. WAC 314-55-020(g). Processors must describe plans for transporting
products, processing operations, testing procedures and protocols, and packaging and
labeling. WAC 314-55-020(9). Finally, retailers must also describe which products
will be sold and how they will be displayed, and may only operate between 8 a.m. and
12 midnight. WAC 314-55-020(9), -147.

The rules also make clear that receipt of a license from the Liquor Control Board
does not entitle the licensee to locate or operate a marijuana processing, producing, or
retail business in violation of local rules or without any necessary approval from local
jurisdictions. WAC 314-

Joriginal page 4]

-55-020(11) provides as follows: “The issuance or approval of a license shall not be
construed as a license for, or an approval of, any violations of local rules or ordinances
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including, but not limited to: Building and fire codes, zoning ordinances, and
business licensing requirements.

ANALYSIS

Your question acknowledges that local governments have jurisdiction over land use
issues like zoning and may exercise the option to issue business licenses. This
authority comes from article XJ, section 11 of the Washington Constitution, which
provides that “[alny county, city, town or township may make and enforce within its
limits all such local police, sanitary and other regulations as are not in conflict with
general laws.” The limitation on this broad local authority requiring that such
regulations not be “in conflict with general laws” means that state law can preempt
local regulations and render them unconstitutional either by cccupying the field of
regulation, leaving no room for concurrent local jurisdiction, or by creating a conflict
such that state and local laws cannot be harmonized. Lawson v. City of Pasco, 168
Wwhn.2d 675, 679, 230 P.3d 1038 (2010).

Local ordinances are entitled to a presumption of consiituticnality. State v. Kirwin,
165 Wn.2d 818, 825, 203 P.3d 1044 (2009). Challengers to a local ordinance bear a
heavy burden of proving it unconstitutional. Id. “Every presumption will be in favor
of constitutionality.” HJS Dev., Inc. v. Plerce County ex rel. Dep’t of Planning & Land
Servs., 148 Wn.2d 451, 477, 61 P.3d 1141 (2003) (internal quotation marks omitted).

A. Field Preemption

Field preemption arises when a state regulatory system occupies the entire field of
regulation on a particular issue, leaving no room for local regulation. Lawson, 168
Wn.ad at 679. Field preemption may be expressly stated or may be implicit in the
purposes or facts and circumstances of the state regulatory system. Id.

I-502 does not express any indication that the state licensing and operating system
preempts the field of marijuana regulation. Although I-502 was structured as a series
of amendments to the controlled substances act, which does contain a preemption
section, that section makes clear that state law “fully occupies and preempts the entire
field of setting penalties for violations of the controlled substances act.” RCW
69.50.608 (emphasis added).[3] Italso allows “[clities, towns, and counties or other
municipalities [to] enact only those laws and

foriginal page 5]

ordinances relating to controlled substances that are consistent with this chapter.”
RCW 69.50.608. Nothing in this language expresses an intent to preempt the entire
field of regulating businesses licensed under I-502.

With respect to implied field preemption, the “legislative intent” of an initiative is
derived from the collective intent of the people and can be ascertained by material in
the official voter’s pamphlet. Dep’t of Revenue v. Hoppe, 82 Wn.2d 549, 552, 512
P.2d 1094 (1973); see also Roe v. TeleTech Customer Care Mgmt., LLC, 171 Wn.2d
736, 752-53, 257 P.3d 586 (2011). Nothing in the official voter’s pamphlet evidences a
collective intent for the state regulatory system to preempt the entire field of
marijuana business licensing or operation. Voters’ Pamphlet 23-30 (2012).

Moreover, both your letter and the Liquor Control Board’s rules recognize the
authority of local jurisdictions to impose regulations on state licensees. These facts, in

http://www.atg.wa.gov/AGOOpinions/opinion.aspx?section=archive&id=31773 2/21/2014



Page S of 10

addition to the absence of express intent suggesting otherwise, make clear that I-502
and its implementing regulations do not occupy the entire field of marijuana business

regulation.
B. Conflict Preemption

Conflict preemption arises “when an ordinance permits what state law forbids or
forbids what state law permits.” Lawson, 168 Wn.2d at 682. An ordinance is
constitutionally invalid if it directly and irreconcilably conflicts with the statute such
that the two cannot be harmonized. Id.; Weden v. San Juan County, 135 Wn.2d 678,
693, 958 P.2d 273 (1998). Because “[e]very presumption will be in favor of
constitutionality,” courts make every effort to reconcile state and local law if possible.
HJS Dev., 148 Wn.2d at 477 (internal quotation marks omitted). We adopt this same
deference to local jurisdictions.

An ordinance banning a particular activity directly and irreconcilably conflicts with
state law when state law specifically entitles one to engage in that same activity in
circumstances outlawed by the local ordinance. For example, in Entertainment
Industry Coalition v. Tacoma-Pierce County Health Department, 153 Wn.2d 657, 661
-63, 105 P.3d 985 (2005), the state law in effect at the time banned smoking in public
places except in designated smoking areas, and specifically anthorized owners of
certain businesses to designate smoking areas. The state law provided, in relevant
part: “A smoking area may be designated in a public place by the owner. ...” Former
RCW 70.160.040(1) (2004), repealed by Laws of 2006, ch. 2, § 7(2) (Initiative
Measure 901). The Tacoma-Pierce County Health Department ordinance at issue
banned smoking in all public places. The Washington Supreme Court struck down
the ordinance as directly and irreconcilably conflicting with state law because it
prohibited what the state law authorized: the business owner’s choice whether to
authorize a smoking area.

Similarly, in Parkland Light & Water Co. v. Tacoma-Pierce County Board of
Health, 151 Wn.2d 428, g0 P.3d 37 (2004), the Washington Supreme Court
invalidated a Tacoma-Pierce County Health Department ordinance requiring
fluoridated water. The state law at issue authorized the water districts to decide
whether to fluoridate, saying: “A water district by a

foriginal page 6]

majority vote of its board of commissioners may fluoridate the water supply system of
the water district.” RCW 57.08.012. The Court interpreted this provision as giving
water districts the ability to regulate the content and supply of their water systems.
Parkland Light & Water Co., 151 Wn.2d at 433. The local health department’s
attempt to require fluoridation conflicted with the state law expressly giving that
choice to the water distriets. As they could not be reconciled, the Court struck down
the ordinance as unconstitutional under conflict preemption analysis.

By contrast, Washington courts have consistently upheld local ordinances banning
an activity when state law regulates the activity but does not grant an unfettered right
or entitlement to engage in that activity. In Weden v. San Juan County, the Court
upheld the constitutionality of the County’s prohibition on motorized personal
watercraft in all marine waters and one lake in San Juan County. The state laws at
issue created registration and safety requirements for vessels and prohibited
operation of unregistered vessels. The Court rejected the argument that state
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regulation of vessels constituted permission to operate vessels anywhere in the state,
saying, “[n]Jowhere in the language of the statute can it be suggested that the statute
creates an unabridged right to operate [personal watercraft] in all waters throughout
the state.” Weden, 135 Wn.2d at 695. The Court further explained that “[rlegistration
of a vessel is nothing more than a precondition to operating a boat.” Id. “No
unconditional right is granted by obtaining such registration.” Id. Recognizing that
statutes often impose preconditions without granting unrestricted permission to
participate in an activity, the Court also noted the following examples: “[pJurchasing
a hunting license is a precondition to hunting, but the license certainly does not allow
hunting of endangered species or hunting inside the Seattle city limits,” and “[r]
eaching the age of 16 is a precondition to driving a car, but reaching 16 does not create
an unrestricted right to drive a car however and wherever one desires.” Id. at 695

(internal citation omitted).

Relevant here, the dissent in Waden argued: “Where a state statute licenses a
particular activity, counties may enact reasonable regulations of the licensed activity
within their borders but they may not prohibit same outright[,]” and that an
ordinance banning the activity “renders the state permit a license to do nothing at
all.” Weden, 135 Wn.2d at 720, 722 (Sanders, J., dissenting). The majority rejected
this approach, characterizing the state law as creating not an unabridged right to
operate personal watercraft in the state, but rather a registration requirement that
amounted only to a precondition to operating a boat in the state.

In State ex rel. Schillberg v. Everett District Justice Court, 92 Wn.2d 106, 594 P.2d
448 (1979), the Washington Supreme Court similarly upheld a local ban on internal
combustion motors on certain lakes. The Court explained: "A statute will not be
construed as taking away the power of a municipality to legislate unless this intent is
clearly and expressly stated.” Id. at 108. The Court found no conflict because nothing
in the state laws requiring safe operation of vessels either expressly or impliedly
provided that vessels would be allowed on all waters of the state.

[original page 7f

The Washington Supreme Court also rejected a conflict preemption challenge to the
City of Pasco’s ordinance prohibiting placement of recreational vehicles within mobile
home parks. Lawson, 168 Wi.2d at 683-84. Although state law regulated rights and
duties arising from mobile home tenancies and recognized that such tenancies may
include recreational vehicles, the Court reasoned “[tThe statute does not forbid
recreational vehicles from being placed in the lots, nor does it create a right enabling
their placement.” Id. at 683. The state law simply regulated recreational vehicle
tenancies, where such tenancies exist, but did not prevent municipalities from
deciding whether or not to allow them. Id. at 684.

Accordingly, the question whether “an ordinance . . . forbids what state law
permits” is more complex than it initially appears. Lawson, 168 Wn.2d at 682, The
question is not whether state law permits an activity in some places or in some
general sense; even “[t]he fact that an activity may be licensed under state law does
not lead to the eonclusion that it must be permitted under local law.” Rabon v. City of
Seattle, 135 Wn.2d 278, 292, 957 P.2d 621 (1998) (finding no preemption where state
law authorized licensing of “dangerous dogs” while city ordinance forbade ownership
of “vicious animals”). Rather, a challenger must meet the heavy burden of proving
that state law creates an entitlement to engage in an activity in circumstances
outlawed by the local ordinance. For example, the state laws authorizing business
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owners to designate smoking areas and water districts to decide whether to fluoridate
their water systems amounted to statewide entitlements that local jurisdictions could
not take away. But the state laws requiring that vessels be registered and operated
safely and regulating recreational vehicles in mobile home tenancies simply
contemplated that those activities would occur in some places and established
preconditions; they did not, however, override the local jurisdictions’ decisions to

prohibit such activities.

Here, I-502 authorizes the Liquor Control Board to issue licenses for marijuana
producers, processors, and retailers. Whether these licenses amount to an
entitlement to engage in such businesses regardless of local law or constitute
regulatory preconditions {o engaging in such businesses is the key question, and
requires a close examination of the statutory language.

RCW 69.50.325 provides, in relevant part:

(1) There shall be a marijuana producer’s license to produce marijuana for
sale at wholesale to marijuana processors and other marijuana producers,
regulated by the state liquor control beard and subject to annual renewal. .

{(2) There shall be a marijuana processor’s license to process, package, and
label useable marijuana and marjjuana-infused products for sale at
wholesale to marijuana retailers, regulated by the state liquor control
board and subject to annual renewal. . . .

Joriginal page 8]

{3) There shall be a marijuana retailer’s license to sell useable marijuana
and marijuana-infused products at retail in retail outlets, regulated by the
state liquor control board and subject to annual renewal. . . .

RCW 69.50.325(1)-(3). Each of these subsections also includes language providing
that activities related to such licenses are not criminal or civil offenses under
Washington state law, pravided they comply with I-502 and the Board’s rules, and
that the licenses shall be issued in the name of the applicant and shall specify the
location at which the applicant intends to operate. They also establish fees for
issuance and renewal and clarify that a separate license is required for each location at
which the applicant intends to operate. RCW 69.50.325.

While these provisions clearly authorize the Board to issue licenses for marijuana
producers, processors, and retail sales, they lack the definitive sort of language that
would be necessary to meet the heavy burden of showing state preemption. They
simply state that there “shall be a . . . license” and that engaging in such activities with
a license “shall not be a criminal or civil offense under Washington state law.” RCW
60.50.325(1). Decriminalizing such activities under state law and imposing
restrictions on licensees does not amount to entitling one to engage in such
businesses regardless of local law. Given that “every presumption” is in favor of
upholding local ordinances (HJS Dev., Inc., 148 Wn.2d at 477), we find no
irreconcilable conflict between I-502’s licensing system and the ahility of local
governments to prohibit licensees from operating in their jurisdictions.

We have considered and rejected a number of counterarguments in reaching this
conclusion. First, one could argue that the statute, in allowing Board approval of
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licenses at specific locations (RCW 69.50.325(1), (2), (3)), assumes that the Board can
approve a license at any location in any jurisdiction. This argument proves far too
much, however, for it suggests that a license from the Board could override any local
zanmg ordmwce, even one unrelated to :.—;Ju4 For cAcuu.y].c, 1-502 yxauu_y' would not
authorize a licensed marijuana retailer to locate in an area where a local jurisdiction’s
zoning allows no retail stores of any kind. The Board’s own rules confirm this: “The
issuance or approval of a license shall not be construed as a license for, or an approval
of, any violations of local rules or ordinances including, but not limited to: Building
and fire codes, zoning ordinances, and business licensing requirements.” WAC 314-55

-020(11).

Second, one could argue that a local jurisdiction’s prohibition on marijuana
licensees conflicis with the provision in I-502 authorizing the Board to establish a
maximum number of licensed retail outlets in each county. RCW 69.50.345(2); see
also RCW 60.50.354. But there is no irreconcilable conflict here, because the Board is
allowed to set only a maximum, and nothing in I-502 mandates a minimum number
of licensees in any jurisdiction. The drafters of I-502 certainly could have provided
for a minimum number of licensees per jurisdiction, which would have been a
stronger indicator of preemptive intent, but they did not.

[original page 9]

Third, one could argue that because local jurisdictions are allowed to object to
specific license applications and the Board is allowed to override those objections and
grant the license anyway (RCW 69.50.331(7), (9)), local jurisdictions cannot have the
power to ban licensees altogether. But such a ban can be harmonized with the
objection process; while some jurisdictions might want to ban I-502 licensees
altogether, others might want to allow them but still object to specific applicants or
locations. Indeed, this is the system established under the state liquor statutes, which
I-502 copied in many ways. Compare RCW 69.50.331 with RCW 66.24.010
{governing the issuance of marijuana licenses and liquor licenses, respectively, in
parallel terms and including provisions for local government input regarding
licensure). The state laws governing liquor allow local governments to chject to
specific applications (RCW 66.24.010), while also expressly authorizing local areas to
prohibit the sale of liquor altogether. See generally RCW 66.40. That the liquor opt
out statute coexists with the liquor licensing notice and comment process undermines
any argument that a local marijuana ban irreconcilably conflicts with the marijuana

+ licensing notice and comment opportunity.

Fourth, RCW 66.40 expressly allows local governments to ban the sale of liquor.
Some may argue that by omitting such a provision, I-502’s drafters implied an intent
to bar local governments from banning the sale of marijuana. Intent to preempt,
however, must be “clearly and expressly stated.” State ex rel. Schillberg, 92 Wn.2d at
108. Moreover, it is important to remember that cities, towns, and counties derive
their police power from article XJ, section 11 of the Washingion Constitution, not from
statute. Thus, the relevant question is not whether the initiative provided local
jurisdictions with such authority, but whether it removed local jurisdictions’
preexisting authority.

Finally, in reaching this conclusion, we are mindful that if a large number of
jurisdictions were to ban licensees, it could interfere with the measure’s intent to
supplant the illegal marijuana market. But this potential consequence is insufficient
to overcome the lack of clear preemptive language or intent in the initiative itself. The

http://www.atg.wa.gov/AGOOpinions/opinion.aspx?section=archive&id=31773 272172014
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drafters of the initiative certainly could have used clear language preempting local
bans. They did not. The legislature, or the people by initiative, can address this
potential issue if it actually comes to pass.

With respect to your second question, about whether local jurisdictions can impose
regulations making it “impractical” for I-502 licensees to locate and operate within
their boundaries, the answer depends on whether such regulations constitute a valid
exercise of the police power or otherwise conflict with state law. As a general matter,
as discussed above, the Washington Constitution provides broad authority for local
jurisdictions to regulate within their boundaries and impose land use and business
licensing requirements. Ordinances must be a reasonable exercise of a jurisdiction’s
police power in order to pass muster under article XI, section 11 of the state
constitution. Weelen, 135 Wn.2d at 700. A law is a reasonable regulation if it
promotes public safety, health, or welfare and bears a reasonable and substantial
relation to accomplishing the purpose pursued. Id. (applying this test to the personal
watercraft ordinance); see alse Duckworth v. City of Bonney Lake, 91 Wn.2d 19, 26,
586 P.2d 860 (1978) {(applying this

[original page 10]

test to a zoning ordinance). Assuming local ordinances satisfy this test, and that no
other constitutional or statutory basis for a challenge is presented on particular facts,
we see no impediment to jurisdictions imposing additional regulatory requirements,
although whether a particular ordinance satisfies this standard would of course
depend on the specific facts in each case.

We trust that the foregoing will be useful to you.

ROBERT W.
FERGUSON
Attorney

General

JESSICA FOGEL

Assistant
Attorney
General

WIOS

[1] Useable marijuana means “dried marijuana flowers” and does not inclade
marijuana-infused products. RCW 69.50.101(11).

http://www.atg.wa.gov/AGOOpinions/opinion.aspx?section=archive&id=31773 2/21/2014
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[2] The provision for objections based upon chronic illegal activity is identical to one
of the provisions for local jurisdictions to object to the granting or renewal of liquor
licensas. RCW 66.24.010(12).

[3] RCW 69.50.608 provides: “The state of Washington fully occupies and preempts
the entire field of setting penalties for violations of the controlled substances act.
Cities, towns, and counties or other municipalities may enact only those laws and
ordinances relating to controlled substances that are consistent with this chapter.
Such local ordinances shall have the same penalties as provided for by state law.
Local laws and ordinances that are inconsistent with the requirements of state law
shall not be enacted and are preempted and repealed, regardless of the nature of the
code, charter, or home rule status of the city, town, county, or municipality,” The
Washington Supreme Court has interpreted this provision as giving local jurisdictions
concurrent authority to eriminalize drug-related activity. City of Tacoma v. Luvene,
118 Wn.2d 826, 835, 827 P.2d 1374 (1992).

http://www.atg.wa.gov/AGOOpinions/opinion.aspx?section=archive&id=31773 2/21/2014
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RCW 35A.63.220
Moratoria, interim zoning controls — Public hearing — Limitation

on length.

A legislative body that adopts a meratorium or interim zoning ordinance, without helding a public
hearing on the proposed moratorium or interim zoning ordinance, shall hold a public hearing on the
adopted moratorium or interim zoning ordinance within at least sixty days of its adoption, whether or not
the legislative body received a recommendation on the matter from the planning agency. If the
legislative body does nct adopt findings of fact justifying its action before this hearing, then the
legislative body shall do so immediately after this public hearing. A moratorium or interim zoning
ordinance adopted under this section may be effective for not longer than six months, but may be
effective for up to one year if a work plan is developed for related studies providing for such a longer
period. A moratorium of [or] interim zoning ordinance may be renewed for one or more six-month
periods if a subsequent public hearing is held and findings of fact are made prior to each renewal.

[1992 ¢ 207 § 3]

http://apps.leg.wa.gov/rew/default.aspx?cite=35A.63.220 2/21/2014









CITY COUN(IL City of Black Diamond

AGENDA BILL Post Office Box 599
» AFRALAE Black Diamond, WA 98010
ITEM INFORMATION
SUBJECT: Agenda Date: March 6, 2014 AB14-029
AB14-029 ‘Mayor Dave Gordon'* .~ ... . .- X
Appointing Carol Morris of Morris City Administrator Christy Todd
Law, P.C. as City Attorney; and City Attorney P. Stephen DiJulio
confirming the Mayor’s appointment in City Clerk — Brenda L. Martinez
accordance with Resolution No. 14-933 %)?I}Illuni’fy Development — Stacey
€IS

Finance — May Miller

Economic Development — Andy

Williamson
Cost Impact (see also Fiscal Note): Parks/Natural Resources — Aaron Nix
Fund Source: Police — Chief Kiblinger
Timeline: Public Works — Seth Boettcher
Court Administrator — Stephanie
Metcalf

Agenda Placement: [X] Mayor [ | Two Councilmembers [ | Committee Chair [ | City Administrator

Attachments: Resolution No. 14-933

SUMMARY STATEMENT:

On February 27, at a Special Meeting, the City Council considered three applicants for the City
Attorney position. The Council adjourned into executive session following presentations by
three law firms. The Council reconvened into open session and a motion was made and seconded
to bring a resolution and professional services contract to the Council on March 6, reflecting the
Mayor’s appointment and the Council’s confirmation of Morris Law, P.C. for the general
counsel legal services, with Carol Morris as the City Attorney.

FISCAL NOTE (Finance Department):

A professional services agreement is being negotiated at the time of the preparation of the
agenda bill and the cost for City Attorney services will be discussed with the Council on March
6, 2014.

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Resolution No. 14-933, appointing
Carol Morris, of Morris Law, P.C., as City Attorney, and confirming the
appointment.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

March 6, 2014




RESOLUTION NO. 14-933

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BLACK DIAMOND, KING COUNTY, WASHINGTON
CONFIRMING THE MAYOR’S APPOINTMENT OF CAROL
MORRIS, OF MORRIS LAW, P.C. AS CITY ATTORNEY

WHEREAS, the Mayor has appointed Carol Morris of Morris Law, P.C. to the position of
City Attorney and seeks City Council confirmation of this appointment; and

WHEREAS, the Council supports the Mayor's selection of Ms. Morris;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES RESOLVE AS FOLLOWS:

Section 1. The Mayor hereby appoints Carol Morris, of Morris Law, P.C. as City
Attorney.

Section 2. The City Council hereby confirms the Mayor's appointment of Carol Morris
of Morris Law, P.C. as City Attorney.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, AT A REGULAR MEETING THEREOF, THIS 6" DAY OF MARCH,
2014,

CITY OF BLACK DIAMOND:

Dave Gordon, Mayor
Attest:

Brenda L. Martinez, City Clerk









CITY OF BLACK DIAMOND PROFESSIONAL SERVICES AGREEMENT

This Professional Services Agreement (“Agreement”) is entered into by and between:

CITY OF BLACK DIAMOND, WASHINGTON (the “City”)
Physical Address: 24301 Roberts Drive

Mailing Address: PO Box 599

Black Diamond, WA 98010

Contact: City Administrator

Phone: 360-886-5700

Fax : 360-886-2592

and

Carol Morris, Morris Law, P.C. (“Consultant™)
3304 Rosedale Street NW

Gig Harbor, WA 98335

Contact: Carol Morris

Phone: 253-851-5090

Fax: 360-850-1099

Tax Id No.: 91-1978611

for professional services in connection with the provision of City Attorney services.

TERMS AND CONDITIONS

1. Services by Consultant

1.1  Consultant shall perform the services described in the Scope of Work attached to
this Agreement as Exhibit "A." The services performed by Consultant shall not exceed the
Scope of Work nor shall the Consultant be entitled to a greater amount of compensation as that
provided in this Agreement without the prior written authorization of the City.

1.2 The City may from time to time require changes or modifications in the Scope of
Work. Such changes, including any decrease or increase in the amount of compensation, shall
be agreed to by the parties and incorporated in written amendments to this Agreement.

1.3 Consultant represents and warrants that it, and its staff, have the requisite training,
skill, and experience necessary to provide the services required by this Agreement and are

appropriately accredited and licensed by all applicable agencies and governmental entities.
Services provided by Consultant under this Agreement will be performed in a manner consistent

Professional Services Agreement
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with that degree of care and skill ordinarily exercised by members of the same profession
currently practicing in similar circumstances.

2. Schedule of Work

2.1  Consultant shall perform the services described in the Scope of Work Exhibit “A”
in a timely manner.

2.2  Consultant is authorized to proceed with services upon execution of this
agreement and the services performed prior to the execution of this Agreement, as approved by
City Administrator, are hereby ratified and authorized.

3. Compensation and Payment

3.1 Hourly Fees. The City shall pay the Consultant for work performed at the hourly
rate of $220.00, with amount for subsequent years increased pursuant to Seattle-Tacoma-
Bremerton CPI-U, with minimum increase of 2% per year and maximum increase of 4% per
year. Associates and Legal Assistants will bill only with advance permission of the Mayor or
City Administrator. The hourly rate for Consultant’s Associates is $200.00 and for Consultant’s
Legal Assistants is $75.00. The parties will renegotiate the City Attorney’s compensation for
the year 2015 according to this paragraph on or before December 1, 2014, but no amendment to
this Agreement shall be effective unless it is reduced to writing.

3.2  Compensation for Consultant Review of Development Proposals. On all projects
for which the City is able to seek reimbursement pursuant to an ordinance or other Council-
adopted agreement that authorizes such reimbursement from a development proponent for the
City’s costs, the City Attorney shall charge its regular hourly rates as specified in Section 3.1.
The types of projects included in this category are, but are not limited to: LID’s, ULID’s,
annexations not initiated by the City, development agreements and associated implementing
permit and plan approval, latecomer’s agreements, and all other projects for which the City is
entitled to receive reimbursement from a third party.

3.3  Reimbursable Costs. The Consultant shall be reimbursed for costs and advances
for such items such as legal messenger services, court filing fees, large copying or mailing
projects and other similar expense items.

3.4  Consultant shall maintain time and expense records and provide them to the City
monthly, along with monthly invoices, in a format acceptable to the City for work performed to
the date of the invoice.

3.5  All invoices shall be paid by City warrant within sixty (60) days of actual receipt
by the City of an invoice conforming in all respects to the terms of this Agreement.

3.6 Consultant shall keep cost records and accounts pertaining to this Agreement
available for inspection by City representatives for three (3) years after final payment unless a
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longer period is required by a third-party agreement. Consultant shall make copies available to
the City on request.

3.7 If the services rendered do not meet the requirements of the Agreement,
Consultant will correct or modify the work to comply with the Agreement. The City may
withhold payment for such work until the work meets the requirements of the Agreement.

4, Term

The term of this Agreement shall be from the date this Agreement is fully
executed by both parties, until terminated by either party pursuant to the terms hereof.

5. Discrimination and Compliance with Laws

5.1 Consultant agrees not to discriminate against any employee or applicant for
employment or any other person in the performance of this Agreement because of race, creed,
color, national origin, marital status, sex, age, disability, or other circumstance prohibited by
federal, state, or local law or ordinance, except for a bona fide occupational qualification.

5.2  Consultant shall comply with all federal, state, and local laws and ordinances
applicable to the work to be done under this Agreement.

5.3  Any violation of this Section 5 shall be a material breach of this Agreement and

grounds for immediate cancellation, or termination, of the Agreement by the City, in whole or
in part, and may result in Consultant’s ineligibility to conduct further work for the City.

6. Termination of Agreement

Either party may terminate this Agreement with or without cause, by providing sixty (60)
days written notice to the other party. The City also reserves the right to terminate this
Agreement at any time, without cause, by giving Consultant notice in writing ten (10) days prior
to the termination date. In the event of termination, all finished or unfinished reports, or other
material prepared by Consultant pursuant to this Agreement, shall be submitted to the City.
Consultant shall be entitled to compensation for any satisfactory work completed on the Project
prior to the date of termination.

7. Standard of Care

Consultant represents and warrants that it has the requisite training, skill, and
experience necessary to provide the services under this Agreement and is appropriately
accredited and licensed by all applicable agencies and governmental entities. Services
Consultant provides under this Agreement will be performed in a manner consistent with that

Professional Services Agreement
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degree of care and skill ordinarily exercised by members of the same profession currently
practicing in similar circumstances. Consultant understands and agrees that the services
rendered pursuant to this Agreement are for the sole exclusive benefit of the City and that no
third party shall have authority to authorize, approve, direct or control any of the services
rendered to the City pursuant to this Agreement.

8. Ownership of Work Product

8.1  Ownership of the originals of any reports, data, studies, surveys, charts, maps,
drawings, specifications, figures, photographs, memoranda, and any other documents which are
developed, compiled, or produced as a result of this Agreement, whether or not completed, shall
be vested in the City and shall be submitted to the City upon termination of this Agreement. Any
reuse of these materials by the City for projects or purposes other than those that fall within the
scope of this Agreement and the Project to which it relates, without written concurrence by
Consultant, will be at the sole risk of the City.

8.2  The City acknowledges Consultant’s documents as instruments of professional
service. Nevertheless, the documents prepared under this Agreement shall become the property
of the City upon completion of the work. The City agrees to hold harmless and indemnify
Consultant against all claims made against Consultant for damage or injury, including defense
costs, arising out of the City’s reuse of such documents beyond the use for which they were
originally intended without the written authorization of Consultant.

8.3  Methodology, software, logic, and systems developed under this Agreement are
the property of Consultant and the City, and may be used as either Consultant or the City see fit,
including the right to revise or publish the same without limitation.

9. Indemnification/Hold Harmless

Consultant shall indemnify, and hold the City, its officers, employees, agents and
volunteers harmless from all reasonable claims, injuries, damages, losses or suits including
attorney fees, arising directly or indirectly out of or resulting from the negligent acts, errors, or
omissions of Consultant in performance of this Agreement, except for injuries and damages
caused by the concurrent negligence of the City. Provided, however, that if any such claims,
injuries, damages, losses or suits result from the concurrent negligence of Consultant and the
City, and the City’s officers, employees, agents or volunteers it is expressly agreed that
Consultant’s obligations and indemnity under this paragraph shall be effective only to the extent
of Consultant’s negligence.

10. Insurance

10.1 Consultant shall procure and maintain for the duration of the Agreement,
insurance against claims for injuries to persons or damage to property which may arise from or
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in connection with the performance of the work hereunder by Consultant, its agents,
representatives, or employees

10.2 Consultant shall procure and maintain the following types and amounts of
insurance:

a. Automobile Liability insurance covering all owned, non-owned, hired, and
leased vehicles. Coverage shall be written on Insurance Services Office (ISO) form CA 00 01
or a substitute form providing equivalent liability coverage. If necessary, the policy shall be
endorsed to provide contractual liability coverage. This insurance shall have a minimum
combined single limit for bodily injury and property damage of $1,000,000 per accident.

b. Workers” Compensation coverage as required by the Industrial Insurance
laws of the State of Washington.

C. Professional Liability insurance appropriate to Consultant’s profession,
with limits no less than $1,000,000 per claim and $1,000,000 policy aggregate limit.

10.3 The Automobile Liability, Commercial General Liability, and Professional
Liability insurance policies are to contain, or be endorsed to contain, the following provisions:

a. Consultant’s insurance coverage shall be primary insurance vis-a-vis the
City. Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be
excess over Consultant’s insurance and shall not contribute with it.

b. Consultant’s insurance shall not be cancelled, except after thirty (30) days
prior written notice by certified mail, return receipt requested, has been given to the City.

10.4 If allowed under Consultant’s coverage for professional liability coverage, the
City shall be named as an additional insured. The City shall be named as an additional insured
under Consultant’s Automobile Liability insurance policy with respect to the work to be
performed for the City pursuant to this Agreement.

10.5 Insurance shall be placed with insurers with a current A.M. Best rating of not less
than A:VII.

10.6 Declaration pages issued by the insurance carriers for the policies mentioned in
this Section 10 showing such insurance to be in force shall be filed with the City not less than ten
(10) days following both parties signing this Agreement and before commencement of the work.
In addition, the City may request, in writing, a full copy from Consultant of any insurance policy
Consultant must procure and maintain pursuant to this Agreement and Consultant must provide
such copy to the City within ten (10) days of Consultant’s receipt of the City’s request. Any
policy or required insurance written on a claims-made basis shall provide coverage as to all
claims arising out of the services performed under this Agreement and for three (3) years
following completion of the services to be performed. It shall be a material breach of this
Agreement for Consultant to fail to procure and maintain the insurance required by this Section
10 or to provide the proof of such insurance to the City as provided for in this Agreement.

11. Assigning or Subcontracting
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Consultant shall not assign, transfer, subcontract, or encumber any rights, duties,
or interests accruing from this Agreement without the express prior written consent of the City,
which consent may be withheld at the sole discretion of the City.

12. Independent Contractor

Consultant and its subconsultants are, and shall be at all times during the term of
this Agreement, independent contractors.

13. Notice

13.1  All notices required by this Agreement shall be considered properly delivered
when personally delivered, when received by facsimile, or on the third day following mailing,
postage prepaid, certified mail, return receipt requested to:

City: City Administrator
City of Black Diamond
P.O. Box 599
Black Diamond, WA 98010
Fax: 360-886-2592

Consultant: Carol Morris
Morris Law, P.C.
3304 Rosedale Street NW
Gig Harbor, WA 98335
Phone: 253-851-5090
Fax: 360-850-1099

14. Disputes

Any action for claims arising out of or relating to this Agreement shall be
governed by the laws of the State of Washington. Venue shall be in King County Superior
Court, Kent, Washington.

15. Attorney Fees
In any suit or action instituted to enforce any right granted in this Agreement, the

substantially prevailing party shall be entitled to recover its costs, disbursements, and
reasonable attorney fees from the other party.

16. General Administration and Management on Behalf of the City
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Page 6 of 10



16.1 The City Administrator for the City, or his/her designee (the Contract
Administrator) shall review and approve Consultant's invoices to the City under this Agreement.
No third party shall have any direct control or influence over the services performed under this
Agreement.

16.2 Equipment and Other Resources. The Consultant shall provide, at no cost to the
City, its own cell phone, access to standard on-line computer legal research databases, long
distance telephone, cell phone service, mileage, etc. The City shall provide office space to
Consultant for its use while on City premises, to include a computer, a telephone, a desk, and
access to a copy and fax machine.

17. Extent of Agreement/Modification

17.1  This Agreement, together with any attachments or addenda, represents the entire
and integrated Agreement between the parties hereto and supersedes all prior negotiations,
representations, or agreements, either written or oral. This Agreement may only be amended,
modified, or added to by written instrument properly signed by both parties.

18. Conflict of Interest; Non-Collusion

18.1 No officer, employee or agent of the City, nor any member of the immediate
family of any such officer, employee or agent, shall have any personal financial interest, direct
or indirect, in this Agreement, either in fact or in appearance. The Consultant shall comply with
all federal, state, and City conflict of interest laws, statutes and regulations. The Consultant
represents that the Consultant presently has no interest and shall not acquire any interest, direct
or indirect, in the project to which this Agreement pertains which would conflict in any manner
or degree with the performance of the Consultant’s services and obligations hereunder. The
Consultant further covenants that in performance of this Agreement no person having any such
interest shall be employed by the Consultant. The Consultant’s officers, employees or agents
shall neither solicit nor accept gratuities, favors or anything of monetary value from any third

party.

18.2  The Consultant warrants and represents that the Consultant or has not, nor has any
other member, employee, representative, agent or officer of the Consultant entered into or
offered to enter into any combination, collusion or agreement with any person or entity to
receive or pay, and that he has not received or paid, any sum of money or other consideration
for the execution of this Consultant other than the consideration offered pursuant to the terms
and conditions hereof.

CITY OF BLACK DIAMOND CONSULTANT

Professional Services Agreement
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By: By:

Dave Gordon Carol Morris
Its: Mayor Its:
Date: Date:
Attest:

By:

Brenda L. Martinez
City Clerk

Professional Services Agreement
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EXHIBIT A
Scope of Work
l. Duties.
A.  Carol Morris shall serve as the City Attorney.

B.  The City Attorney shall be principally responsible for performing all legal work for the
City, except as set forth in subsection 2(C) below. The following list of duties is illustrative of
the services to be performed by the City Attorney, but is not necessarily inclusive of all duties:

1. The City Attorney shall provide services in the offices of Morris Law,
P.C., 3304 Rosedale Street N.W., Suite 200, Gig Harbor, WA. The City may schedule
appointments with the City Attorney as needed, either in the Morris Law office or in City Hall
in Black Diamond. The City Attorney will attend City Council meetings and any other
meetings specified by the City in Black Diamond. The City may ask the City Attorney to attend
meetings on issues relating to City business in other locations.

2. The City Attorney shall draft City ordinances, Agreements, resolutions,
interlocal agreements, correspondence and other legal documents as requested by the City;

3. The City Attorney shall represent the City in lawsuits and other contested
proceedings commenced by the City;

4. The City Attorney shall represent the City in lawsuits and other contested
proceedings in which the City is named as a defendant;

5. The City Attorney shall approve all ordinances and Agreements as to
proper form and content;

6. The City Attorney shall advise the Mayor, Councilmembers, staff
members, committee members, commission members and board members with regard to legal
matters relating to their respective duties being performed for the City, or by telephone, in
person and/or by written memo, on routine City business;

7. The City Attorney shall be available on an as-needed basis as directed by
the Mayor or City Administrator, to discuss legal matters with citizens that affect the City
and/or to respond to citizen inquiries in person, in writing or by telephone involving City
business;

8. The City Attorney shall attend Council meetings;

Professional Services Agreement
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9. The City Attorney may be asked to attend board meetings, commission
meetings, committee meetings or any other type of meeting on an as-needed basis, including
meetings with other governmental agencies as necessary on matters involving the City; and

10.  The City Attorney shall perform such other duties as are necessary and
appropriate in order to provide the City with legal representation.

C. The City Attorney’s duties shall not include the following:

1. Providing public defense services for indigent defendants;
2. Providing criminal prosecution services;
3. Providing legal services associated with union negotiations, personnel or

employment matters including personnel disciplinary proceedings;

4, Representing the City in any legal matter where the City Attorney is
prohibited from doing so as a result of a conflict of interest under the Rules for Professional
Conduct or other applicable law or regulation;

5. Providing legal services where the City has insurance coverage that
provides for legal services to the City, the City has tendered the defense of the lawsuit to the
insurance carrier, and the insurance carrier has assigned the lawsuit to an attorney other than the
City Attorney. Provided, however, that if the insurance carrier has assigned the lawsuit to an
attorney other than the City Attorney, the City Attorney may monitor the lawsuit, as requested
by the City, on a case-by-case basis. The City acknowledges that the insurance carrier may
retain the City Attorney to provide legal services.
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Page 10 of 10

















































































































































































CITY COUNCIL City of Black Diamond

Post Office Box 599
AGENDA BILL oSt Obice Box
Black Diamond, WA 98010
ITEM INFORMATION
SUBJECT: | Agenda Date: March 6, 2014 AB14-032
AB14-032 Mayor Dave Gordon
Authorizing the Mayor to execute a City Administrator Christy Todd
Professional Services Agreement with City Attorney P. Stephen DiJulio
BergerABAM for the 2015 City Clerk — Brenda L. Martinez
Comprehensive Plan Update in Community Development — Stacey - X

accordance with Resolution No. 14-936 Welsh

Finance — May Miller

Economic Development — Andy

Williamson
Cost Impact (see also Fiscal Note): $82,506.00 Parks/Natural Resources — Aaron Nix
Fund Source: DOC Grant; City funds Police — Chief Kiblinger
Timeline: Due June 30, 2015 Public Works — Seth Boettcher
Court Administrator — Stephanie
Metcalf

Agenda Placement: [ | Mayor [ | Two Councilmembers [ | Committee Chair X City Administrator

Attachments: Resolution No. 14-936, Professional Services Agreement

SUMMARY STATEMENT:

Per RCW 36.70A.130(5)(a), cities shall take action to review and, if needed, revise their
comprehensive plans and development regulations to ensure the plan and regulations comply
with the requirements of RCW 36.70A. The City of Black Diamond is required to complete its
mandated update to the Comprehensive Plan and associated development regulations by June 30,
2015. Towards that effort, in December 2013, the City budgeted for the hiring of a consultant to
assist the City in this task. In December, 2013, the City solicited proposals from qualified firms
to complete the required update. The City received five proposals, which were reviewed by staff:
Christy Todd, Stacey Welsh, Aaron Nix and Seth Boettcher. From the initial five proposals,
three consultant firms were interviewed on February 2, 2013. Staff recommends the firm
BergerABAM to assist the City in completing this work.

The City has been awarded a Growth Management Act Update grant from the Washington State
Department of Commerce (DOC) to assist with completion of the update work. There is a DOC
grant deliverable deadline at the end of March, 2014, that BergerABAM has stated they will be
able to meet. The BergerABAM proposed scope of work is attached for Council’s review,
however, ongoing negotiations are expected to continue, in order to finalize the scope of work.
The scope of work is largely agreed-upon, but further negotiations need to occur with
BergerABAM due to the following:
1) How to incorporate the to-be-adopted General Government Facilities Mitigation Fee
Plan;
2) How to incorporate several other City plans that City staff anticipate updating in 2014-
2015 (Water Services Plan, Parks Plan);
3) The need for updated traffic counts and other transportation-related planning issues;
4) The need for additional BergerABAM and DKS staff time due to the above-listed




additional work not contemplated in BergerABAM’s proposed scope of work.

Staff is requesting Council’s approval of the attached Resolution, with an understanding that
later in the year, the Council will be asked to consider a contract amendment with BergerABAM.
City staff is working diligently to complete an agreed scope of work with BergerABAM in time
to meet the DOC grant deliverable deadline.

FISCAL NOTE (Finance Department):

The Washington State Department of Commerce (DOC)— Growth Management Act Update
Grant was awarded to the City of Black Diamond for $18,000 for 2014-2015 time period. The
project budget for 2014 had only included one half of the Grant or $9,000 plus $50,000 from
REET I and $15,000 Transfer from the Utility Departments for their update of the Utility Capital
Facilities Element of the Comp Plan update. The 2014 Project budget will be adjusted with the
first 2014 budget change to include the full $18,000 DOC Grant. Any portion of the project
costs and budget transfers not completed in 2014 will be carried over to the 2015 Budget. Any
additional costs that may be necessary will also be included in the Mayor’s preliminary 2015
Budget.

Total 2014-2015 Budget Available: Total 2014-2015 Project Expected Costs
$ 18,000 State DOC Grant BergerABAM Contract $82,506

$50,000 REETI Contingency 494

$ 15,000  Utility Funds Transfer

$83.000 83.000

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION: The Planning and Community
Services Committee was briefed on the RFP review process at the February 5, 2014 Committee meeting.

RECOMMENDED ACTION: MOTION to adopt Resolution 14-936, authorizing a
Professional Services Agreement, in substantially similar form, with
BergerABAM for the 2015 Comprehensive Plan Update.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

March 6, 2014




CITY OF BLACK DIAMOND PROFESSIONAL SERVICES AGREEMENT

This Professional Services Agreement (the or this “Agreement”), for reference purposes
only, is dated , 2014 and is entered into by and between

CITY OF BLACK DIAMOND, WASHINGTON (the “City”)

Physical Address: 24301 Roberts Drive

Mailing Address: PO Box 599

Black Diamond, WA 98010

Contact: Stacey Welsh Phone: 360-886-5710 Fax : 360-886-2592

and

BergerABAM (“Consultant”)

1111 Main Street, Suite 300

Vancouver, WA 98660-2958

Contact: Helen Devery Phone: 360-823-6114 Fax: 360-823-6101

Tax Id No.:

for professional services in connection with the
2015 Comprehensive Plan Update

TERMS AND CONDITIONS

1. Services by Consultant

1.1  Consultant shall perform the services described in the Scope of Work attached to
this Agreement as Exhibit "A." The services performed by Consultant shall not exceed the
Scope of Work nor shall the Consultant be entitled to a greater amount of compensation as that
provided in this Agreement without the prior written authorization of the City.

1.2 The City may from time to time require changes or modifications in the Scope of
Work. Such changes, including any decrease or increase in the amount of compensation, shall
be agreed to by the parties and incorporated in written amendments to this Agreement.

1.3 Consultant represents and warrants that it, its staff to be assigned to the Project,
and its subconsultants and their staff have the requisite training, skill, and experience necessary
to provide the services required by this Agreement and are appropriately accredited and licensed
by all applicable agencies and governmental entities. Services provided by Consultant and its
subconsultants under this Agreement will be performed in a manner consistent with that degree
of care and skill ordinarily exercised by members of the same profession currently practicing in
similar circumstances.
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2. Schedule of Work

2.1 Consultant shall perform the services described in the Scope of Work Exhibit “A”
in a timely manner with the goal to be ready to submit a complete work product to the
Department of Commerce by June 30, 2015. Delays due to unforeseen circumstances (i.e., additional
meetings or extended review periods) may result in additional effort necessary for project management
and administration.

2.2 Consultant will work within the project schedule and will proceed with the work
and shall assure that it, and its subconsultants, will have adequate staffing at all times in order to
complete the Scope of Work in a timely manner. If factors beyond Consultant's control that
could not have been reasonably foreseen as of the date of this Agreement cause delay, then the
parties will negotiate in good faith to determine whether an extension is appropriate. The
Consultant shall provide the City with written notice of any delay, or potential delay, that may
trigger the need for a time extension within 3 business days after the Consultant becomes aware
of the delay or potential delay.

2.3 Consultant is authorized to proceed with services upon execution of this
agreement.

3. Compensation

TIME AND MATERIALS NOT TO EXCEED. Compensation for the services provided
in the Scope of Work shall not exceed $82,506.00 without the written authorization
of the City and will be based on the list of billing rates and reimbursable expenses
attached hereto as Exhibit “C.”

4, Payment

4.1 Consultant shall maintain time and expense records and provide them to the City
monthly, along with monthly invoices, in a format acceptable to the City for work performed to
the date of the invoice.

4.2  All invoices shall be paid by City warrant within sixty (60) days of actual receipt
by the City of an invoice conforming in all respects to the terms of this Agreement.

4.3  Consultant shall keep cost records and accounts pertaining to this Agreement
available for inspection by City representatives for three (3) years after final payment unless a
longer period is required by a third-party agreement. Consultant shall make copies available to
the City on request.
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44  If the services rendered do not meet the requirements of the Agreement,
Consultant will correct or modify the work to comply with the Agreement. The City may
withhold payment for such work until the work meets the requirements of the Agreement.

5. Discrimination and Compliance with Laws

5.1 Consultant agrees not to discriminate against any employee or applicant for
employment or any other person in the performance of this Agreement because of race, creed,
color, national origin, marital status, sex, age, disability, or other circumstance prohibited by
federal, state, or local law or ordinance, except for a bona fide occupational qualification.

5.2  Consultant and its subconsultants shall comply with all federal, state, and local
laws and ordinances applicable to the work to be done under this Agreement.

53  Any violation of this Section 5 shall be a material breach of this Agreement and
grounds for immediate cancellation, termination, or suspension of the Agreement by the City, in
whole or in part, and may result in Consultant’s ineligibility to conduct further work for the
City.

6. Suspension and Termination of Agreement

6.1 The City reserves the right to terminate or suspend this Agreement at any time,
without cause, by giving Consultant notice in writing ten (10) days prior to the termination or
suspension date. In the event of termination, all finished or unfinished reports, or other material
prepared by Consultant pursuant to this Agreement, shall be submitted to the City. In the event
the City terminates this Agreement prior to completion without cause, Consultant may complete
such analyses and records as may be necessary to place its files in order. Consultant shall be
entitled to compensation for any satisfactory work completed on the Project prior to the date of
suspension or termination.

6.2  Any notice from the City to Consultant regarding the suspension of this
Agreement shall specify the anticipated period of suspension. Any reimbursement for expenses
incurred due to the suspension shall be limited to Consultant's reasonable expenses and shall be
subject to verification. Consultant shall resume performance of services under this Agreement
without delay when the suspension period ends.

7. Standard of Care

7.1 Consultant represents and warrants that it has the requisite training, skill,
and experience necessary to provide the services under this Agreement and is appropriately
accredited and licensed by all applicable agencies and governmental entities. Services
Consultant provides under this Agreement will be performed in a manner consistent with that
degree of care and skill ordinarily exercised by members of the same profession currently
practicing in similar circumstances. . Consultant understands and agrees that the services
rendered pursuant to this Agreement are for the sole exclusive benefit of the City and that no
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third party shall have authority to authorize, approve, direct or control any of the services
rendered to the City pursuant to this Agreement.

8. Ownership of Work Product

8.1 Ownership of the originals of any reports, data, studies, surveys, charts, maps,
drawings, specifications, figures, photographs, memoranda, and any other documents which are
developed, compiled, or produced as a result of this Agreement, whether or not completed, shall
be vested in the City and shall be submitted to the City upon termination of this Agreement. Any
reuse of these materials by the City for projects or purposes other than those that fall within the
scope of this Agreement and the Project to which it relates, without written concurrence by
Consultant, will be at the sole risk of the City.

82  The City acknowledges Consultant’s documents as instruments of professional
service. Nevertheless, the documents prepared under this Agreement shall become the property
of the City upon completion of the work. The City agrees to hold harmless and indemnify
Consultant against all claims made against Consultant for damage or injury, including defense
costs, arising out of the City’s reuse of such documents beyond the use for which they were
originally intended without the written authorization of Consultant.

8.3  Methodology, software, logic, and systems developed under this Agreement are
the property of Consultant and the City, and may be used as either Consultant or the City see fit,

including the right to revise or publish the same without limitation.

9. Indemnification/Hold Harmless

9.1

Consultant shall indemnify, and hold the City, its officers, officials, and employees harmless
from all reasonable claims, injuries, damages, losses or suits including attorney fees, arising
directly or indirectly out of or resulting from the negligent acts, errors, or omissions of
Consultant or its sub-consultants in performance of this Agreement, except for injuries and
damages caused by the concurrent negligence of the City. Provided, however, that if any such
claims, injuries, damages, losses or suits result from the concurrent negligence of Consultant
and the city, it is expressly agreed that Consultant’s obligations and indemnity under this
paragraph shall be effective only to the extent of Consultant’s negligence.

10. Insurance

10.1 Consultant shall procure and maintain for the duration of the Agreement, and
shall provide proof satisfactory to the City that such insurance is procured and maintained by
each of its subconsultants, insurance against claims for injuries to persons or damage to
property which may arise from or in connection with the performance of the work hereunder by
Consultant, its agents, representatives, or employees.

10.2 Consultant shall procure and maintain the following types and amounts of
insurance:
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a. Automobile Liability insurance covering all owned, non-owned, hired, and
leased vehicles. Coverage shall be written on Insurance Services Office (ISO) form CA 00 01
or a substitute form providing equivalent liability coverage. If necessary, the policy shall be
endorsed to provide contractual liability coverage. This insurance shall have a minimum
combined single limit for bodily injury and property damage of $1,000,000 per accident.

b. Commercial General Liability insurance shall be written on ISO
occurrence form CG 00 01 or a substitute form providing equivalent liability coverage and shall
cover liability arising from premises, operations, independent contractors, personal injury, and
advertising injury. This insurance shall be written with limits no less than $1,000,000 each
occurrence, $2,000,000 general aggregate.

C. Workers” Compensation coverage as required by the Industrial Insurance
laws of the State of Washington.

d. Professional Liability insurance appropriate to Consultant’s profession,
with limits no less than $1,000,000 per claim and $1,000,000 policy aggregate limit.

10.3 The Automobile Liability, Commercial General Liability, and Professional
Liability insurance policies are to contain, or be endorsed to contain, the following provisions:

a. Consultant’s insurance coverage shall be primary insurance vis-a-vis the
City. Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be
excess over Consultant’s insurance and shall not contribute with it.

b. Consultant’s insurance shall be endorsed to state that coverage shall not be
cancelled, except after thirty (30) days prior written notice by certified mail, return receipt
requested, has been given to the City.

10.4 The City shall be named as an additional insured under Consultant’s Automobile
Liability and Commercial General Liability insurance policies with respect to the work to be
performed for the City pursuant to this Agreement.

10.5 Insurance shall be placed with insurers with a current A.M. Best rating of not less
than A:VIL

10.6  Declaration pages issued by the insurance carriers for the policies mentioned in
this Section 10 showing such insurance to be in force shall be filed with the City not less than ten
(10) days following both parties signing this Agreement and before commencement of the work.
In addition, the City may request, in writing, a full copy from Consultant of any insurance policy
Consultant must procure and maintain pursuant to this Agreement and Consultant must provide
such copy to the City within ten (10) days of Consultant’s receipt of the City’s request. Any
policy or required insurance written on a claims-made basis shall provide coverage as to all
claims arising out of the services performed under this Agreement and for three (3) years
following completion of the services to be performed. It shall be a material breach of this
Agreement for Consultant to fail to procure and maintain the insurance required by this Section
10 or to provide the proof of such insurance to the City as provided for in this Agreement.

11. Assigning or Subcontracting
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11.1  Consultant shall not assign, transfer, subcontract, or encumber any rights, duties,
or interests accruing from this Agreement without the express prior written consent of the City,
which consent may be withheld at the sole discretion of the City.

12. Independent Contractor

12.1 Consultant and its subconsultants are, and shall be at all times during the term of
this Agreement, independent contractors.

13. Notice

13.1  All notices required by this Agreement shall be considered properly delivered
when personally delivered, when received by facsimile, or on the third day following mailing,
postage prepaid, certified mail, return receipt requested to:

City: Christy Todd, City Administrator
City of Black Diamond
P.0O. Box 599
Black Diamond, WA 98010
Fax: 360-886-2592

With a copy to: City Attorney
P.O. Box 599
Black Diamond, WA 98010

Consultant: BergerABAM
Attn: Helen Devery
1311 Main Street, Suite 300
Vancouver, WA 98660-2958
Fax: 360-823-6101

14. Disputes

14.1  Any action for claims arising out of or relating to this Agreement shall be
governed by the laws of the State of Washington. Venue shall be in King County Superior
Court, Kent, Washington.

15. Attorney Fees

15.1 In any suit or action instituted to enforce any right granted in this Agreement, the
substantially prevailing party shall be entitled to recover its costs, disbursements, and
reasonable attorney fees from the other party.

16. General Administration and Management on Behalf of the City
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16.1 The City Administrator for the City, or his/her designee( the contract
Administrator) shall review and approve Consultant's invoices to the City under this Agreement
and shall have primary responsibility for overseeing and approving work or services to be
performed by Consultant. . Consultant understands and agrees that any and all work to be
performed pursuant to this Agreement must be approved in advance by the contract
Administrator. No third party, including the project applicant, shall have any direct control or
influence over the services performed under this Contract.

17. Extent of Agreement/Modification

17.1 This Agreement, together with any attachments or addenda, represents the entire
and integrated Agreement between the parties hereto and supersedes all prior negotiations,
representations, or agreements, either written or oral. This Agreement may only be amended,
modified, or added to by written instrument properly signed by both parties. The parties
acknowledge the general contract rule that a clause in a contract, such as this one, prohibiting
oral modifications is itself generally subject to oral modification. However, in order to ensure
certainty as to the terms and conditions of this Agreement, the parties waive this general
contract rule.

18. Conflict of Interest; Non-Collusion

18.1 No officer, employee or agent of the City, nor any member of the immediate
family of any such officer, employee or agent, shall have any personal financial interest, direct
or indirect, in this Contract, either in fact or in appearance. The Consultant shall comply with
all federal, state, and City conflict of interest laws, statutes and regulations. The Consultant
represents that the Consultant presently has no interest and shall not acquire any interest, direct
or indirect, in the project to which this Contract pertains which would conflict in any manner or
degree with the performance of the Consultant’s services and obligations hereunder. The
Consultant further covenants that, in performance of this Contract, no person having any such
interest shall be employed by the Consultant. The contractor’s officers, employees or agents
shall neither solicit nor accept gratuities, favors or anything of monetary value from the project
applicant or any affiliate or agent of the project applicant.

18.2 The Contractor warrants and represents that the Contractor has not, nor has any
other member, employee, representative, agent or officer of the Contractor, entered into or
offered to enter into any combination, collusion or agreement with any person or entity to
receive or pay, and that he has not received or paid, any sum of money or other consideration
for the execution of this Contract other than the consideration offered pursuant to the terms and
conditions hereof.

Professional Services Agreement

Page 7 of 8



CITY OF BLACK DIAMOND

By:

Dave Gordon
Its: Mayor

Date:

Attest:

By:

CONSULTANT

By:

Printed Name:

Its:

Date:

Brenda L. Martinez
City Clerk

Approved as to form:

City Attorney
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GO

é B ABAM 1111 Main Street, Suite 300, Vancouver, Washington 98660-2658
erger 3E0/823-810C » 360/823-6101 Fax » www.abam.com

28 February 2014

Stacey Welsh, Community Development Director
City of Black Diamond

24301 Roberts Drive

P.O. Box 599

Black Diamond, WA 98010

Subject: Proposal to Provide Consultant Services for 2015 Comprehensive Plan Update
Dear Ms. Welsh:

We are pleased to have the opportunity to submit the following proposal to provide professional
planning services relating to the 2015 Black Diamond Comprehensive Plan Update. The
comprehensive plan update will include land use, natural resources, capital facilities,
transportation, and public outreach services.

PROJECT UNDERSTANDING

The City of Black Diamond (City) is required to update its comprehensive plan and deliver it to
the Washington State Department of Commerce (DOC) by 30 June 2015. This comprehensive plan
update will focus on ensuring the plan’s continued consistency with the DOC Periodic Update
Checklist, with special attention devoted to updates post 2009. BergerABAM understands that
portions of the existing comprehensive plan and development regulations are in compliance with
DOC standards and others are not. The sections that are currently compliant need to be
addressed in the DOC checklist, and the noncompliant sections will require review and revisions
to meet the Washington State Growth Management Act (GMA) standards identified in the DOC
checklist. BergerABAM understands that the 2009 Comprehensive Plan and Development
Regulations are substantially compliant with the current DOC requirements and the update will
be focused on making sure that the requirements since 2009 are addressed and updated. As such,
BergerABAM will utilize existing data from the 2009 comprehensive plan, and City Council
adopted plans and studies (including, but not limited to the 2012 General Sewer Plan, the 2010
Storm and Surface Water Comprehensive Plan, the 2011 Trails Plan, the to-be-adopted General
Government and Facilities Mitigation Plan and other Council adopted plans that City staff
specify), to provide updates to the 2015 comprehensive plan. Per our draft review of the DOC
checklist, we developed Table 1 (on the following page) to document some of the elements and
development regulations that need to be updated. We understand that as part of the update
process additional components of elements and development regulations listed may need to be
updated.



Table 1: Applicable Draft Department of Commerce Penodlc Update Checkllst Items
EZComprehenswe Plan ' , w o
' Chapter 4 | The Natural Enwronment

» Update text as needed in conjunction with BDMC Title

19 amendments.

| Chapter 5 | Land Use Element

Update future land use map

ldentify consistent population projections throughout
the plan

Identify lands for housing and employment

Update population densities and building intensities
based on future land uses

Chapter 7 | Transportation Element

« Documentation of a pedestrian and bicycle component

Documentation of 10-year forecasted traffic and level
of service

(multi-modal transportation)
Documentation of future funding capability and a
multi-year financing plan

“BDMC
“General GMA Updates

« Documentation of existing consistency with county- :

wide planning policies
« Documentation that plan elements are consistent
with each other

. » Documentation that the plan is coordinated with

adjacent jurisdictions

o Documentation of public participation plan

elements

 BDMC Title 17 | Divisions of Land

« Update subdivision regulations, if needed, to
address preliminary subdivision approval valid for
five, seven, or nine years.

Chapter 8 | Capital Facilities/Utilities/Essential
Public Facilities

« Document and update the inventory of existing capital

facilities owned by public entities

Document and update forecast of needed capital
facilities

Document and update proposed locations and
capacities of expanded or new capital facilities
Document and update the six-year source of public
money to finance planned capital facilities

BDMC Title 19 | Sensitive Areas

| » Confirming the use of Best Available Science in the

2009 regulations

.« Confirming and/or updating text to address mine

hazard areas

-« Confirming the regulations to protect the functions

and values of wetlands

» Using the federal wetland delineation manual

wetland definition

~» Confirming that the 2009 regulations protect the

functions and values of fish and wildlife habitat
conservation areas

« Including text that addresses that fish and wildlife

habitat conservation areas do not include artificial
features

"« Documentation and updating that the goals and

policies of the comprehensive plan are consistent
with the to-be-adopted shoreline master program.




SCOPE OF WORK

Task 1. Kickoff Meeting for Comprehensive Plan/ Development Regulation

Upon client notice to proceed, BergerABAM will develop a project schedule that defines the
anticipated landmark dates for the delivery of products, public outreach, and Planning
Commission and City Council hearings.

Based on the DOC checklist, BergerABAM's has completed a preliminary assessment of the
updates required to the June 2009 City of Black Diamond Comprehensive Plan and Black
Diamond Municipal Code to achieve compliance with current state GMA requirements, and these
are noted on Table 1. BergerABAM will prepare for and attend one 2-hour project kickoff
meeting with the City to further refine the list of comprehensive plan and development
regulation updates that are necessary and to further refine the Plan and code updates and project
discuss the project schedule. Following the kickoff meeting, BergerABAM will finalize the draft
DOC periodic update checklist and project schedule, based on one round of City comments. The
final draft DOC checklist will serve as the guide for the work tasks that will be completed and
will be provided to DOC by the City to meet the 31 March 2014 DOC grant requirements.

Assumptions

o The project kickoff meeting will be held at the City’s offices.

e The City will coordinate and submit grant status reports to the DOC.

e City staff will provide preliminary project update(s) to the Planning Commission and/or City
Council.

e BergerABAM will not attend any Planning Commission or City Council work sessions in
Task 1.

Deliverables

e DPreparation for and attendance by BergerABAM planning project manager and capital
facilities engineer at one 2-hour City kickoff meeting

e Draft and final DOC periodic update checklist

e Draft project schedule

e Final project schedule

Task 2: Public Outreach

For the public participation work, BergerABAM recommends two community open houses to
engage residents and business interests. Additionally, the City will update the community using
its website to provide updates to inform the community of the update process. The City will
place a notice in the Voice of the Valley newspaper, to advertise each community open house. A
key component of the public outreach plan will be the public open houses. The first open house is
anticipated to be held in late March or early April 2014 and the second will be held prior to a



Planning Commission meeting where draft updates are introduced. Both public open houses will
be attended by the BergerABAM project manager, capital facilities engineer, and public
involvement specialist, and would be 2 to 3 hours in length. These open houses will allow the
community to provide comments on the refined list of proposed amendments to the
comprehensive plan and City development regulations, but are not intended to be a formal
visioning process.

The first open house will introduce the project, timelines and how the public can participate at each
step in the update process. The second open house will provide an opportunity for the public to
comment on draft products that are prepared as part of Task 3.

BergerABAM will prepare a process explanation board to be used during the open houses.
BergerABAM will complete one round of revisions to the draft explanation board based on City
comments. The City will prepare a list of key stakeholders (Planning Commission, City Council,
landowners, business owners, state agencies, Tribes, local residents, neighboring jurisdictions,
and representatives of community groups, etc.), to invite to the open houses. An open house
format will allow a more relaxed and productive environment as opposed to a meeting that looks
or feels like a “hearing.” BergerABAM will design the format for approval by the City and will
facilitate the open houses. The City will provide any required public and special meeting
notice(s). BergerABAM will be responsible for preparing a summary of the comments received at
the open houses, and making the summary of comments available by the City for posting on the
City’s website.

Materials presented at the open houses will include, but not be limited to:

e Map of city limits (to be provided by City)
e Process explanation board

Assumptions

e The City will respond to public and media inquiries.

e The City will be responsible for advertising and public notice for the public open houses.
¢ The City will be responsible for website updates and newspaper notices.

e The City will identify and reserve the venue(s) for each open house.

e The City will be responsible for meeting logistics, mailings, and associated costs.

Deliverables

e Preparation for and attendance by three BergerABAM staff at two public open houses
e Preparation of public meeting comment summaries to up uploaded to City’s website
e Refreshments, sign-in sheets, and public comment forms

e Process explanation board

e Public participation plan (per DOC grant)



Task 3: Comprehensive Plan and Development Regulations Update

Based on comments received from the community during the public outreach process in Task 2,
BergerABAM will further refine the amendments to the comprehensive plan and amendments to
all development regulation changes and will provide that documents to City staff in editable
form. BergerABAM, with assistance from DKS Associates for transportation work, will then
complete the following work. For the comprehensive plan and development regulations update,
the BergerABAM team will prepare the comprehensive plan and development regulation
documents in strikethrough and underline format to clearly identify the proposed
comprehensive plan and development regulation changes. Each new version of comprehensive
plan update and development regulation update will be clearly identified as to version number
for document tracking purposes. BergerABAM will update the comprehensive plan and
development regulations, prepare the DOC checklist responses for the following work, and
provide these documents in editable form to the City for one round of review.

Land Use Element, General GMA Update and Title 17 Division of Land

The Chapter 5 Land Use Element work will include updating land use population and housing
projections with planned housing and employment areas. BergerABAM will confirm whether the
county-wide planning policies are consistent with the 2009 comprehensive plan as well as
whether the county-wide planning policies are expected to undergo major amendment during
BergerABAM’s contract term. BergerABAM will also assure that there is consistency between
plan elements. For Title 17 Division of Land, BergerABAM will work with City staff to define
preliminary plat vesting periods and to amend city code as necessary.

Title 19 Sensitive Areas

The Title 19 Sensitive Areas work will include minor edits to update to the critical areas
ordinance confirming the use of best available science for wetlands and habitat in the 2009
ordinance, updating the definition of wetlands, confirming and/or proposing amendments as
necessary regarding mine hazard areas. This work will also include developing a list of
comprehensive plan goals and policies showing consistency between the comprehensive plan
and the to-be-adopted (in 2014) shoreline master program.

Capital Facilities

More detailed updates will be necessary for the capital facilities and transportation elements and
development regulations. This work includes updating the inventory of existing City capital
facilities, updating forecasted capital facilities, documenting the proposed location and capacity
of proposed facilities, and updating the six year source of public money to finance capital
facilities using data from authorized City staff. It is assumed that a detailed system and
programmatic analysis will not be implemented to complete this work, and that the to-be-
adopted General Government Facilities Mitigation Fee Plan can be utilized to inform this work.

BergerABAM will update the capital facilities portion of the comprehensive plan and
development regulations, including utilities, parks and recreation, and public services. The
update will rely upon the following background materials:



e Transportation Improvement Plan — Adopted by the City Council July 2013

e General Sewer Plan — Adopted by the City Council December 2012

e Water System Comprehensive Plan — Adopted by the City Council December 2009, and to be
updated again in 2015

e Storm and Surface Water Comprehensive Plan — Adopted by the City Council July 2010

e Trails Plan — Adopted by the City Council December 2011

e Parks, Recreation, and Open Space — Adopted by the City Council December 2008, and to be
updated again in 2015

e TFire Impact Fee

e General Government Facilities Mitigation Fee Plan — to be adopted by City Council 2014

Following review of the source material, BergerABAM will evaluate the reference material,
update the comprehensive plan and development regulations, and provide these updates to the
City for one round of review as noted above. Specifically, we will work with City staff to evaluate
the implementation and finance schedules for capital projects and facilities. Review of the
reference material will focus specifically on the following.

e Updating implementation schedules to align with the current status of proposed projects, and
improve schedule implementation, where necessary, based upon changes since the adoption
of the 2009 Comprehensive Plan.

o Evaluating potential opportunities to coordinate elements of capital facility investment to
reduce individual project costs and increase added value.

e Updating financing and project estimates to account for inflation, using data provided by
authorized City staff.

Transportation

The Transportation Element work will include documentation of 10-year forecasted traffic and
level of service, documentation of the required pedestrian and bicycle component (multi-modal
transportation), and documentation of future funding capability and a multi-year financing plan.
The BergerABAM team will review the following background materials and assemble the
relevant transportation information:

e 2009 Black Diamond Comprehensive Plan
e City of Black Diamond Transportation Improvement Plan — Adopted by City Council July
2013

As part of the DOC checklist, the team will highlight areas where the existing plan has
deficiencies that need to be addressed in the Transportation Element update. The City will
provide a summary of key transportation issues to be considered, including the need to conduct
updated transportation counts and to consider the need for new roadways to the 2025 planning
horizon, and the team will suggest approaches to address these issues in the update.

The traffic data, analysis, findings, and recommendations identified by the BergerABAM team,
combined with input from City staff and the project team will be used to:



e Forecast traffic volumes for the year 2025 or beyond.

e Determine state and local system needs to meet current and future demand.

o Identify specific projects to bring local transportation facilities and services to established or
amended level of service standards.

e Determine pedestrian and bicycle (multi-modal transportation) needs and projects.

¢ Identify project funding sources and update the financing forecast for transportation
planning.

e Prepare responses to the DOC Periodic Checklist related to transportation

The BergerABAM team will review current city municipal code pertaining to the local
transportation system and highlight deficiencies, and will coordinate with the City to confirm key
transportation issues to be addressed. As part of the Transportation Element update, DKS
Associates will suggest approaches to address these issues in the update. The recommendations
will identify specific policies needed to implement the Transportation Element.

The transportation analysis will include an update to the Transportation Element and municipal
code and documentation in the DOC checklist. DKS Associates will complete the transportation
and municipal code revisions and will provide this information to the City for one round of
comments. Once comments are received from the City, the final version will be prepared. The
DKS traffic consultants will participate in project team conference calls for coordination and
discussions

Work Sessions and Hearings Process

BergerABAM, working with City staff, will facilitate review of the draft updates by the Planning
Commission and City Council. City staff will prepare the staff report for meetings with the
Planning Commission and City Council, utilizing deliverables as specified in this Task.

Based on input from the Planning Commission and City Council, BergerABAM will update the
comprehensive plan and development regulations in strikethrough and underline format to
clearly identify the proposed comprehensive plan and development regulation changes. All
proposed development regulation changes will also be documented and provided in tabular
format for ease of review by City staff, the public, and the Planning Commission and City
Council. In addition to the comprehensive plan text edits, it is expected that Berger ABAM will
prepare necessary geographic information system (GIS) maps in conjunction with the plan
update.

Berger ABAM will provide a first draft MS Word document of the comprehensive plan and
development regulations to City staff for review. Following the receipt of edits from City staff,
Berger ABAM will prepare a second draft of the plan and development regulation updates for
introduction to Planning Commission and/or City Council.

The BergerABAM team will prepare State Environmental Protection Act (SEPA) documents
during the preparation of the final comprehensive plan and development regulations update.



Consistent with Washington Administrative Code 197-11-210(3), environmental analysis should
occur “at each stage of the GMA planning process” and “at a minimum address the
environmental impacts associated with the planning decisions at that stage of the planning
process.” As such, the proposed comprehensive plan and development regulation amendments
constitute an agency action that triggers review under SEPA. It is expected that the SEPA
documentation provided with this effort will be a non-project SEPA action. An addendum was
completed as the prior SEPA documentation prepared by the City for the 2009 comprehensive
plan update, and BergerABAM will work with City staff to determine the appropriate SEPA
documents. The City staff will act as the lead agency, will issue the SEPA decision, and will
complete the notice process. The project is not anticipated to result in the need for an
environmental impact statement (EIS).

After completion of the SEPA documents, BergerABAM and City staff will facilitate review and
approval of the updates by the Planning Commission and City Council in the scheduling of
public hearings to gain input and acceptance on the proposed comprehensive plan and
regulation updates. City staff will prepare the staff reports and exhibits for the Planning
Commission and City Council hearings, using deliverables provided by BergerABAM. It is
expected that the Planning Commission will recommend changes to the final comprehensive plan
and development regulations before it proceeds to the City Council, and that BergerABAMwill
prepare a hearings summary. BergerABAM will complete one round of updates to the
comprehensive plan and development regulation after the Planning Commission public hearing
to ensure that all Planning Commission recommendations are incorporated into the final draft
proposal presented to the City Council. Once the 60-day notice of intent to adopt has been
completed, a City Council public hearing will occur.

Department of Commerce Approval Process & Puget Sound Regional Council (PSRC)

The 60-day notice of intent to adopt the comprehensive plan and development regulations will be
provided to the DOC by the City. Following incorporation of DOC input, a City Council public
hearing will be scheduled. The City will manage all coordination with the DOC. BergerABAM
and City staff will prepare the staff report and facilitate the presentation to the City Council.
Based on City Council input following the public hearing, BergerABAM will make final
comprehensive plan and development regulation edits, finalize the GIS maps, and provide final
documents to the City for publication. To conclude the process, BergerABAM will finalize the
DOC periodic update checklist and will provide it to the City for submittal to the DOC along
with final grant status reports. It is anticipated that the City will prepare the final adoption
ordinance for the update process. BergerABAM will complete any required PSRC plan update
documentation with one round of City review and comment. The City will submit materials to
PSRC.

Project Meetings
It is anticipated that BergerABAM planning staff will meet with or hold teleconferences with the
client up to eight times during Task 3. It is expected that two meetings will occur in the City of



Black Diamond prior to the public workshops, noted in Task 2. Up to six additional meetings are
anticipated to occur via teleconference or in person throughout the remainder of the completion
of Task 3. BergerABAM will complete summary meeting notes from team meetings and
teleconferences. Additionally, ongoing phone calls and e-mail communication will occur
throughout the project. BergerABAM will prepare and distribute conference call summaries,
consisting of major topics discussed and action items.

Assumptions

Comprehensive plan and development regulation changes will be processed together and
will not require separate Planning Commission and City Council hearings. Separate
ordinances will be prepared for:

o A. Comprehensive Plan amendments; and

o B. Each amendment to a chapter of the Black Diamond Municipal Code.
The City will provide all comprehensive plan, capital facilities plan, development regulations,
approved master plan information, other City Council adopted plans, past SEPA documents
and checklists electronically (in MS Word format if available).
City staff will act as the SEPA lead agency and will issue the threshold determination for the
project.
A supplemental EIS will not be required.
Eight meetings will occur with City staff throughout the course of Task 3. Two meetings will
be held at the City prior to the public workshop. Another six meetings will occur via
teleconference or will be in person meetings, depending upon the needs and preferences of
the City.
One round of initial City staff review will occur for the comprehensive plan and development
regulations.
The City will prepare and submit the grant reports to the DOC.
The City will provide available GIS data to BergerABAM for the production of GIS graphics.
BergerABAM will prepare and distribute conference call summary documentation.
City staff will prepare the staff reports and exhibits for the Planning Commission and City
Council work sessions and hearings, utilizing deliverables from Berger ABAM.
The City will be responsible for distribution of materials to the Planning Commission and
City Council.
One round of revision of comprehensive plan and development regulations will occur after
the planning commission hearing.
One round of revision of the comprehensive plan and development regulations will occur
after the DOC 60 day review.
The City will prepare the final adoption ordinances for the update process, utilizing
deliverables from BergerABAM.
One electronic and one hard copy of draft and final comprehensive plan and development
regulations will be provided to the City.



Deliverables

Preparation for and attendance at two in-person and six teleconference or in person meetings
with City staff

Draft DOC checklist to City staff

Final DOC checklist to City staff

Draft and final PSRC checklist

Draft comprehensive plan edits

Draft development regulation edits

Up to six GIS maps in digital format

Preparation of draft and final SEPA documents and environmental checklist

Preparation for and attendance by the project manager and capital facilities engineer at one
Planning Commission and one City Council work session

Preparation for and attendance by the project manager and capital facilities engineer at one
Planning Commission hearing

Preparation for and attendance by the project manager and capital facilities engineer at one
City Council hearing

Preparation for and attendance by the project manager at one final City Council meeting for
adoption of the plan and development regulations

Comprehensive plan and development regulation edits following Planning Commission &
City Council hearings

Final comprehensive plan and development regulation revisions distributed to City

Final DOC Checklist

One electronic and one hard copy of draft and final comprehensive plan and development
regulations

FEE

The following professional fees, including an
estimated $567.00 in expenses, will be billed
as incurred and will not exceed $82,506.00
without written authorization from the Black

Diamond City Council.

Task 1.0: $ 6,270
Task 2.0: 9,031
Task 3.0: 67,205
Expenses: 567

Total: $82,506



CITY COUNCIL City of Black Diamond

AGENDA BILL I.’ost Office Box 599
AT AN RTLN AP Black Diamond, WA 98010
ITEM INFORMATION
SUBJECT: Agenda Date: March 6, 2014 AB14-033

AB14-033 Department/Committee/Individua

Amending section 2.04.010 of the Black Mayor Dave Gordon -7 o

Diamond Municipal Code regarding City Administrator ~Christy Todd

Council meeting dates in accordance X
with Ordinance No. 14-1022 City Attorney —

City Clerk — Brenda L. Martinez

Finance — May Miller

Natural Resources/Parks — Aaron Nix

Cost Impact: N/A PW/Ec. Dev. — Andy Williamson
Fund Source: Police — Jamey Kiblinger
Timeline: Court — Stephanie Metcalf

Comm. Dev. — Stacey Welsh

Agenda Placement: L] Mayor [ ] Two Councilmembers [ | Committee Chair [X] City Administrator

Attachments: Ordinance No. 14-1022

SUMMARY STATEMENT:

The proposed ordinance is presented to Council so that a regular work session can be scheduled
each month. Currently, the City Council is scheduling Special Meetings on a regular basis in
order to address matters that require in-depth Council review. To set a regular date and time each
month for a work session would allow for greater flexibility because any time a Special Meeting
is scheduled, state law governs what can be discussed at that meeting, and how the meeting must

be called.

The proposed ordinance would establish the second Thursday each month, beginning at 7:00
PM, for purposes of a work session. When the work session is finished, then the town hall
meeting would begin.

I am not recommending that Council schedule a fourth meeting each month; rather, I am
recommending that the work session be a regularly scheduled meeting that occurs each month,
followed by the town hall meeting, on the second Thursday. If there is no need for a work
session, it can be cancelled at the beginning of the meeting and the town hall meeting can begin.
Conversely, if the work session is lengthy, the Council can, by motion, cancel or shorten the
length of the Town Hall meeting.

The other proposed revisions are to remove old references (to 1998) that are no longer necessary.

COMMITTEE REVIEW AND RECOMMENDATION: This ordinance was discussed with the Finance,
Budget and Administration Committee on Thursday, February 27, 2014.




RECOMMENDED ACTION: MOTION to adopt Ordinance No. 14-1022, relating to
Council meeting dates and locations, and amending Black Diamond

Municipal Code 2.04.010, Meetings.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

March 6, 2014




CITY OF BLACK DIAMOND
WASHINGTON
ORDINANCE NO. 14-1022

AN ORDINANCE OF THE CITY OF BLACK DIAMOND,
WASHINGTON, RELATING TO COUNCIL MEETING
DATES AND LOCATIONS; AMENDING 2.04.010,
MEETINGS OF THE BLACK DIAMOND MUNICIPAL
CODE; PROVIDING FOR SEVERABILITY; AND
ESTABLISHING AN EFFECTIVE DATE

WHEREAS, the City Councildesires to schedule a work session each month followed by
a town hall meeting;

NOW, THEREFORE, the City Council of the City of Black Diamond, Washington, do
ordain as follows:

Section 1. Amending BDMC 2.04.010 (Meetings). Section 2.04.010 of the Black

Diamond Municipal Code is hereby amended (amendments shown in legislative revision marks)

to read as follows:

The regular meetings of the city council of the city shall be held at the Black Diamond
Municipal Building, 25510 Lawson Street, Black Diamond, King County, Washington,
on the first and third Thursdays of each month at the hour of seven p.m. A work session
of the city council followed by a town hall meeting shall be held at the Black Diamond
Municipal Building, 25510 Lawson Street, Black Diamond, King County, Washington,
on the second Thursday of each month at the hour of seven p.m.

Section 2. Severability. Should any section, paragraph, sentence, clause or phrase of this
Ordinance, or its application to any person or circumstance, be declared unconstitutional or
otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state
or federal law or regulation, such decision or pre-emption shall not affect the validity of the
remaining portions of this Ordinance or its application to other persons or circumstances.

Section 3. Effective Date. This Ordinance shall be published in the official newspaper of
the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON
THE 6TH DAY OF MARCH, 2014.

Ordinance No. 14-1022 -1-



CITY OF BLACK DIAMOND

Dave Gordon, Mayor

ATTEST/AUTHENTICATED:

Brenda L. Martinez, City Clerk

Approved as to form:

City Attorney

Ordinance No. 14-1022 -2 .



Approved as to form:

Stephen P. DiJulio
Interim City Attorney

Filed with the City Clerk:

Passed by the City Council:

Ordinance No.
Date of Publication:
Effective Date:

Ordinance No. 14-1022



CITY COUNCIL City of Black Diamond
Post Office Box 599
AGENDABILL Black Diamond, WA 98010

ITEM INFORMATION

SUBJECT: Agenda Date: March 6, 2014 AB14-034
AB14-034 Mayor Dave Gordon

Opposing a ballot measure by King City Administrator Christy Todd X
County to assess a $60 vehicle tab free City Attorney P. Stephen DiJulio

and a 0.1% sales and use tax on King City Clerk — Brenda L. Martinez

County residents in accordance with Community Development — Stacey

proposed Resolution No. 14-937 Welsh

Finance — May Miller

Economic Development — Andy

Williamson
Cost Impact (see also Fiscal Note): Parks/Natural Resources — Aaron Nix
Fund Source: Police — Chief Kiblinger
Timeline: Public Works — Seth Boettcher
Court Administrator — Stephanie
Metcalf

Agenda Placement: [ ] Mayor [ | Two Councilmembers [ ] Committee Chair [X] City Administrator

Attachments: Resolution No. 14-937

SUMMARY STATEMENT:
At the February 20, 2014 regular business meeting of the City Council a motion was made and

passed directing staff to draft a resolution to King County that disagrees with the County-wide
Transportation Benefit District. The proposed resolution is in accordance with that direction.

FISCAL NOTE (Finance Department):N/A

COUNCIL COMMITTEE REVIEW AND RECOMMENDATION:

RECOMMENDED ACTION: MOTION to adopt Resolution No. 14-937, opposing a
ballot measure by King County to assess a $60 vehicle tab fee and a 0.1%
sales and use tax on King County residents.

RECORD OF COUNCIL ACTION

Meeting Date Action Vote

March 6, 2014




RESOLUTION NO. 14-937

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BLACK DIAMOND, KING COUNTY, WASHINGTON OPPOSING A
BALLOT MEASURE BY KING COUNTY TO ASSESS A $60
VEHICLE TAB FEE AND A 0.1% SALES AND USE TAX ON KING
COUNTY RESIDENTS

WHEREAS, in accordance with RCW 42.17A.555 the Black Diamond City Council held a public hearing
on February 20, 2014 regarding King County Transportation District Resolution 2014-003 to hear from
those in support of and in opposition to a ballot measure on the April 22, 2014 ballot before King County
registered voters, as proposed by the Transportation District and King County to assess a $60 vehicle tab fee
and a 0.1% sales and use tax on King County residents, with 60% of the revenues to be used by King County
and 40% to be distributed to cities within King County on a per capita basis; and

WHEREAS, persons in support of and opposed to the ballot measure under Resolution 2014-003 offered
testimony either submitted in writing, or in person at the February 20, 2014 public hearing; and

WHEREAS, the Black Diamond City Council considered Resolution 2014-003 and King County Council
Resolution 2014-0059, and the comments and testimony, and directed City staff to bring a Resolution
forward in opposition to the ballot measure to impose a $60 vehicle tab fee and a 0.1% sales and use tax
on King County residents;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND,
WASHINGTON, DOES RESOLVE AS FOLLOWS:

Section 1. The City Council of Black Diamond is opposed to and does not support the ballot measure

under King County Transportation District Resolution 2014-003 to assess a $60 vehicle tab fee and a 0.1%
sales and use tax.

PASSED BY THE CITY COUNCIL OF THE CITY OF BLACK DIAMOND, WASHINGTON, AT
A REGULAR MEETING THEREOF, THIS 6™ DAY OF MARCH, 2014.

CITY OF BLACK DIAMOND:

Dave Gordon, Mayor
Attest:

Brenda L. Martinez, City Clerk
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KING COUNTY 1200 King County Courthouse

516 Third Avenue

2
m . Seattle, WA 98104
Signature Report

King County
March 5, 2014
TD Resolution
Proposed No. TD2014-03.1 Sponsors

A RESOLUTION of the King County transportation
district relating to financing transportation improvements;
submitting a ballot measure regarding transportation
funding to the qualified electors of the King County
transportation district at a special election to be held on
April 22, 2014, and submitting a proposition to district
voters to authorize the district to fix and impose a one-tenth
of one percent sales and use tax within the district and a
sixty dollar vehicle fee on all vehicles within the district to
finance transportation improvements; requesting that the
King County prosecutor prepare a ballot title for the
proposition; and appointing committees to prepare the pro

and con statements for the local voters' pamphlet.

WHEREAS, in the last several years, new transportation challenges have emerged
affecting the funding of transportation improvements for King County Metro transit and

all King County cities and unincorporated King County, including a prolonged recession,

and declined gas-tax, property tax, and sales tax revenues, and

WHEREAS, chapter 36.73 RCW, provides for the establishment of transportation

benefit districts by cities and counties and authorizes those districts to levy and impose

1
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TD Resolution

various taxes and fees to generate revenues to support transportation improvements that
benefit the district and that are consistent with state, regional or local transportation plans

and necessitated by existing or reasonably foreseeable congestion levels, and

WHEREAS, King County Ordinance 17746 established the King County
transportation district with the authority to fund, acquire, construct, operate, improve,
provide, maintain and preserve transportation improvements authorized by chapter 36.73

RCW, and

WHEREAS, the King County transportation district intends to fund transportation
improvements authorized by chapter 36.73 RCW and that local jurisdictions receiving
funding will directly acquire, construct, operate, maintain, preserve or otherwise provide
any transportation improvement authorized by chapter 36.73 RCW and consistent with

this resolution, and

WHEREAS, the King County Transportation District has the legal authority to fix
and impose up to a one hundred dollar vehicle fee under RCW 82.80.140 with approval

of a majority of district voters, and

WHEREAS, the King County Transportation District has the legal authority to fix
and impose up to a two-tenths of one percent sales and use tax within the district under

RCW 82.14.0455 with approval of a majority of district voters, and

WHEREAS, a voter-approved vehicle fee imposed by the King County

transportation district does not affect the authority of city-established transportation
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TD Resolution

benefit districts to impose up to a twenty dollar councilmanic vehicle fee under RCW

82.80.140, and

WHEREAS, the King County Transportation District cannot impose a voter
approved sales and use tax that exceeds a period of ten years, unless extended by an

affirmative public vote in accordance with RCW 82.14.0455;

BE IT RESOLVED BY THE KING COUNTY TRANSPORTATION

DISTRICT:

SECTION 1. Fee and tax submittal to voters. To provide necessary funding for
the transportation improvements identified in section 3 of this resolution, the King
County transportation district shall submit to the qualified electors of the district a
proposition authorizing the district to fix and impose, for ten years, a sixty-dollar vehicle
fee to be added to any existing fees and to fix and impose, for ten years, an additional

one-tenth of one percent sales and use tax.

SECTION 2. Distribution of revenues. The district sales and use tax and
vehicle fee revenues shall first pay any administrative costs to the state Department of
Licensing and state Department of Revenue, the administrative costs of the district and
the cost of the license fee low-income rebate program in section 4 of this resolution. The
remaining combined revenue will be distributed pursuant to interlocal agreements for use

for transportation improvements consistent with this resolution in the following manner:

A Sixty percent distributed to King County. On a biennial basis, the Board shall

determine and allocate for Metro transit purposes the amount of the sixty percent
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TD Resolution

distribution necessary to fund the operation, maintenance and capital needs of the Metro
transit system. In making this determination and allocation the Board shall be guided by

the following criteria:

1. Preserving Metro transit service at levels comparable to the 2014 Metro transit

system;

2. Covering the costs of administering any low income fare program and the

amount of the reduction in fare revenue resulting from a $1.50 low-income fare; and

3. Adjusting for any changes in the amount of other Metro transit revenues

above the revenues estimated in the adopted King County 2013-2014 biennial budget.

If as a result of this determination and allocation, there are remaining revenues from the
sixty percent distribution, these will be distributed fifty percent for Metro transit purposes
and fifty percent for unincorporated area road purposes. Attachment A titled Estimated
Distributions of King County Transportation District Revenues to this resolution
illustrates estimated distributions using these criteria, based on currently projected

revenues and expenditures; and

B. Forty percent distributed to the cities within King County and to King County
for city transportation improvement purposes and for county unincorporated area road
purposes, respectively, in amounts shared pro rata based on each jurisdiction’s percentage
of the total population of jurisdictions entering into interlocal agreements with the district

for the distribution of revenues.
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TD Resolution

SECTION 3. Use of revenues and description of transportation

improvements.

A. The sales and use tax and vehicle fee revenues, less the administrative and
rebate program costs identified in Section 2 of this resolution, shall be used by the district
consistent with RCW chapter 36.73 and this resolution to fund transportation
improvements permitted by RCW chapter 36.73, including but not limited to, the
acquisition, construction, operation, improvement, provision, maintenance, and

preservation of public transportation facilities, services and programs, and roads.

B. Specifically, the transportation improvements carried out with the sales and
use tax and vehicle fee revenues must be projects or programs contained in the
transportation plan of the Puget Sound Regional Council, King County or a city within

King County that are:

1. The provision of Metro transit public transportation services;
2. The service planning and public engagement for the provision of Metro

transit public transportation services;

3. The operation, maintenance and repair of Metro transit vehicles, equipment

and facilities;

4. The acquisition and replacement of Metro transit vehicles and equipment and
the planning, design, construction and implementation of Metro transit capital

improvements;

5. The implementation of transportation demand management programs;

5
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TD Resolution

6. The planning, design, construction and implementation of capital
improvement, preservation and restoration projects for road facilities such as streets,
roads, bridges, signals, guardrails, drainage systems, pedestrian and bicycle pathways and

related facilities and improvements;

7. The operation, maintenance and repair of road facilities such as streets, roads,
bridges, signals, guardrails, drainage systems, bicycle pathways and related facilities and

improvements;

8. The provision of emergency responses to protect road facilities and public

health and safety; or

9. The planning, design, installation and management of intelligent
transportation systems including traffic cameras, control equipment and new technologies

to optimize the existing transportation system.

C. Consistent with RCW 36.73.020, the transportation improvements carried out
with the sales and use tax and vehicle fee revenues shall be needed by existing or
reasonably foreseeable congestion levels; and selection of the transportation

improvements shall, to the extent practicable, consider the following criteria:

1. Reduced risk of transportation facility failure and improved safety;

2. Improved travel time;

3. Improved air quality;

4. Increases in daily and peak period trip capacity;
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5. Improved modal connectivity;

6. Improved freight mobility;

7. Cost-effectiveness of the investment;

8. Optimal performance of the system through time;

9. Improved accessibility for, or other benefits to, persons with special

transportation needs.

SECTION 4. The vehicle fee shall be subject to a rebate program consistent with
chapter 36.73 RCW under which low-income individuals will be eligible, upon
application, to receive a twenty-dollar rebate for each vehicle for which an individual

pays the full vehicle fee.

SECTION 5. On an annual basis, the board of the district shall review the
identification of projects and programs carried out by King County and the cities within
King County with the sales and use tax and vehicle fee revenues for consistency with this
resolution. Additionally, the district shall issue an annual report to the public, indicating the

status of transportation improvement costs, transportation improvement expenditures, revenues,

and construction schedules.

SECTION 6. If the Washington state legislature enacts legislation that grants new
authorization for county transportation revenues and King County imposes and collects revenues
under such legislation, the board shall consider whether to, and may, reduce or eliminate the
continued imposition and collection of the sales and use tax and vehicle fee authorized by this

resolution.
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TD Resolution

SECTION 7. For the purposes of defining a transportation plan under chapter

36.73 RCW and section 3 of this resolution:

A. The transportation plan of King County includes, as adopted and updated, the
Transportation Element of the King County Comprehensive Plan, the King County Metro
Transit Strategic Plan for Public Transportation, the King County Metro Transit Service
Guidelines, the annual King County Metro Transit Service Guidelines Report, the King
County Department of Transportation Strategic Plan for Road Services, the

Transportation Needs Report, and the King County Roads Services CIP.

B. The transportation plan of a city is its transportation program adopted and

annually revised and extended as required by RCW 35.77.010.

C. The transportation plan of the Puget Sound Regional Council is its
transportation improvement program developed and updated as required by RCW

47.80.023.

SECTION 8. For the purposes of this resolution, "city" means city or

incorporated town.

SECTION 9. Call for special election. The district hereby requests that the King
County director of elections call a special election on April 22, 2014, to consider a
proposition authorizing the district to fix and impose, for ten years, a vehicle fee in the
amount of sixty dollars and to fix and impose, for a term of ten years, a sales and use tax
in the amount of one-tenth of one percent for the purposes described in this resolution.

The King County director of elections shall cause notice to be given of this resolution in




164

165

166

167

168

169

170

171

172

173

174

175

176

177

178

179

180

181

182

183

TD Resolution

accordance with the state constitution and general law and to submit to the qualified
electors of the district, at the said special county election, the proposition hereinafter set

forth, in the form of a ballot title substantially as follows:

KING COUNTY TRANSPORTATION DISTRICT

PROPOSITION NO.___

The Board of the King County Transportation District passed Resolution No. TD2014-03
concerning funding for Metro transit, roads and other transportation improvements. If
approved, this proposition would fund, among other things, bus service, road safety and
maintenance and other transportation improvements in King County cities and the
unincorporated area. It would authorize the district to impose a sales and use tax for a
term of ten years of 0.1% under RCW 82.14.0455, and an annual vehicle fee of sixty
dollars ($60) per registered vehicle under RCW 82.80.140 with a twenty dollar ($20)

rebate for low-income individuals.

Should this sales and use tax and vehicle fee be approved?

Yes

No

SECTION 10. The King County director of elections is hereby requested to
prepare and distribute a local voters' pamphlet, in accordance with K.C.C. 1.10.010, for
the special election called for in this resolution, the cost of the pamphlet to be included as

part of the cost of the special election.
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SECTION 11. RCW 29A.32.280 provides that for each measure from a
jurisdiction that is included in a local voters' pamphlet, the legislative authority of that
jurisdiction shall formally appoint a committee to prepare arguments advocating voter
approval of the measure and a committee to prepare arguments advocating voter rejection

of the measure.

SECTION 12. As authorized by RCW 29A.32.280, the following individuals are
appointed to serve on the voters' pamphlet committees, each committee to write a

statement for or against the proposed measure.

FOR AGAINST

1. Denis Hayes 1. Will Knedlik
2. Estela Ortega 2. Dick Paylor

3. John Marchione 3. Jerry Galland

SECTION 13. Ratification. Certification of the proposition by the clerk of the
district to the King County director of elections in accordance with law before the
election on April 22, 2014, and any other act consistent with the authority and before the

effective date of this resolution are hereby ratified and confirmed.

SECTION 14. Severability. If any provision of this resolution or its application

to

10



TD Resolution

203  any person or circumstance is held invalid, the remainder of the resolution or the

204  application of the provision to other persons or circumstances is not affected.

205

TD Resolution TD2014-03 was introduced on and passed as amended by the King
County Transportation District on 2/24/2014, by the following vote:

Yes: 9 - Mr. Phillips, Mr. von Reichbauer, Mr. Gossett, Ms. Hague,
Ms. Lambert, Mr. Dunn, Mr. McDermott, Mr. Dembowski and Mr.
Upthegrove

No: 0

Excused: 0

KING COUNTY TRANSPORTATION
DISTRICT
KING COUNTY, WASHINGTON

Larry Phillips, Chair
ATTEST:

Anne Noris, Clerk of the Board

Attachments: A. Estimated Distributions of King County Transportation District Revenues 2-24-14

11
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	TERMS AND CONDITIONS
	3T1. UServices by ConsultantU3T
	1.1 Consultant shall perform the services described in the Scope of Work attached to this Agreement as Exhibit "A."  The services performed by Consultant shall not exceed the Scope of Work nor shall the Consultant be entitled to a greater amount of c...
	1.2 The City may from time to time require changes or modifications in the Scope of Work.  Such changes, including any decrease or increase in the amount of compensation, shall be agreed to by the parties and incorporated in written amendments to thi...
	1.3 Consultant represents and warrants that it, and its staff, have the requisite training, skill, and experience necessary to provide the services required by this Agreement and are appropriately accredited and licensed by all applicable agencies an...
	2. USchedule of Work
	2.2 Consultant is authorized to proceed with services upon execution of this agreement and the services performed prior to the execution of this Agreement, as approved by City Administrator, are hereby ratified and authorized.
	3. Compensation and Payment
	3.1 Hourly Fees.  The City shall pay the Consultant for work performed at the hourly rate of $220.00, with amount for subsequent years increased pursuant to Seattle-Tacoma-Bremerton CPI-U, with minimum increase of 2% per year and maximum increase of 4...
	3.2 Compensation for Consultant Review of Development Proposals.  On all projects for which the City is able to seek reimbursement pursuant to an ordinance or other Council-adopted agreement that authorizes such reimbursement from a development propon...
	3.3 Reimbursable Costs.  The Consultant shall be reimbursed for costs and advances for such items such as legal messenger services, court filing fees, large copying or mailing projects and other similar expense items.
	3.4 Consultant shall maintain time and expense records and provide them to the City monthly, along with monthly invoices, in a format acceptable to the City for work performed to the date of the invoice.
	3.5 All invoices shall be paid by City warrant within sixty (60) days of actual receipt by the City of an invoice conforming in all respects to the terms of this Agreement.
	3.6 Consultant shall keep cost records and accounts pertaining to this Agreement available for inspection by City representatives for three (3) years after final payment unless a longer period is required by a third-party agreement.  Consultant shall...
	3.7 If the services rendered do not meet the requirements of the Agreement, Consultant will correct or modify the work to comply with the Agreement. The City may withhold payment for such work until the work meets the requirements of the Agreement.
	4. UTerm
	The term of this Agreement shall be from the date this Agreement is fully executed by both parties, until terminated by either party pursuant to the terms hereof.
	3T5. UDiscrimination and Compliance with LawsU3T
	5.1 Consultant agrees not to discriminate against any employee or applicant for employment or any other person in the performance of this Agreement because of race, creed, color, national origin, marital status, sex, age, disability, or other circums...
	5.2 Consultant shall comply with all federal, state, and local laws and ordinances applicable to the work to be done under this Agreement.
	5.3 Any violation of this Section 5 shall be a material breach of this Agreement and grounds for immediate cancellation, or termination, of the Agreement by the City, in whole or in part, and may result in Consultant’s ineligibility to conduct furthe...
	3T6. UTermination of AgreementU3T
	Either party may terminate this Agreement with or without cause, by providing sixty (60) days written notice to the other party.  The City also reserves the right to terminate this Agreement at any time, without cause, by giving Consultant notice in ...
	7. UStandard of CareU
	3T8. UOwnership of Work ProductU3T
	3T9. UIndemnification/Hold HarmlessU3T
	3T10. UInsuranceU3T
	10.2 Consultant shall procure and maintain the following types and amounts of insurance:
	a. Consultant’s insurance coverage shall be primary insurance vis-à-vis the City.  Any insurance, self-insurance, or insurance pool coverage maintained by the City shall be excess over Consultant’s insurance and shall not contribute with it.
	3T11. UAssigning or Subcontracting
	Consultant shall not assign, transfer, subcontract, or encumber any rights, duties, or interests accruing from this Agreement without the express prior written consent of the City, which consent may be withheld at the sole discretion of the City.
	3T12. UIndependent Contractor
	Consultant and its subconsultants are, and shall be at all times during the term of this Agreement, independent contractors.
	14. UDisputes
	Any action for claims arising out of or relating to this Agreement shall be governed by the laws of the State of Washington. Venue shall be in King County Superior Court, Kent, Washington.
	15. UAttorney Fees
	In any suit or action instituted to enforce any right granted in this Agreement, the substantially prevailing party shall be entitled to recover its costs, disbursements, and reasonable attorney fees from the other party.
	16. UGeneral Administration and Management on Behalf of the City
	16.1 The City Administrator for the City, or his/her designee (the Contract Administrator) shall review and approve Consultant's invoices to the City under this Agreement.    No third party shall have any direct control or influence over the services...
	3T17. UExtent of Agreement/ModificationU3T
	17.1 This Agreement, together with any attachments or addenda, represents the entire and integrated Agreement between the parties hereto and supersedes all prior negotiations, representations, or agreements, either written or oral.  This Agreement ma...
	EXHIBIT A
	Scope of Work
	I.  Duties.
	A. Carol Morris shall serve as the City Attorney.
	B. The City Attorney shall be principally responsible for performing all legal work for the City, except as set forth in subsection 2(C) below.  The following list of duties is illustrative of the services to be performed by the City Attorney, but is ...
	1.   The City Attorney shall provide services in the offices of Morris Law, P.C., 3304 Rosedale Street N.W., Suite 200, Gig Harbor, WA.  The City may schedule appointments with the City Attorney as needed, either in the Morris Law office or in City ...
	2. The City Attorney shall draft City ordinances, Agreements, resolutions, interlocal agreements, correspondence and other legal documents as requested by the City;
	3. The City Attorney shall represent the City in lawsuits and other contested proceedings commenced by the City;
	4. The City Attorney shall represent the City in lawsuits and other contested proceedings in which the City is named as a defendant;
	5. The City Attorney shall approve all ordinances and Agreements as to proper form and content;
	6. The City Attorney shall advise the Mayor, Councilmembers, staff members, committee members, commission members and board members with regard to legal matters relating to their respective duties being performed for the City, or by telephone, in pe...
	7. The City Attorney shall be available on an as-needed basis as directed by the Mayor or City Administrator, to discuss legal matters with citizens that affect the City and/or to respond to citizen inquiries in person, in writing or by telephone in...
	8. The City Attorney shall attend Council meetings;
	9. The City Attorney may be asked to attend board meetings, commission meetings, committee meetings or any other type of meeting on an as-needed basis, including meetings with other governmental agencies as necessary on matters involving the City; and
	10. The City Attorney shall perform such other duties as are necessary and appropriate in order to provide the City with legal representation.
	C. The City Attorney’s duties shall not include the following:
	1. Providing public defense services for indigent defendants;
	2.   Providing criminal prosecution services;
	3. Providing legal services associated with union negotiations, personnel or employment matters including personnel disciplinary proceedings;
	4. Representing the City in any legal matter where the City Attorney is prohibited from doing so as a result of a conflict of interest under the Rules for Professional Conduct or other applicable law or regulation;
	5. Providing legal services where the City has insurance coverage that provides for legal services to the City, the City has tendered the defense of the lawsuit to the insurance carrier, and the insurance carrier has assigned the lawsuit to an attor...
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